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A Re-criticism of Personality Right as an Independent Part
Yin Tian

Abstract: Because the range of personality interests is uncertain and continually expansionary, if
the system of personality right is set up in the same way as the civil rights like property right, creditor’s
rights and status right, the protection of personality right will be narrowed and restricted to the field of
civil life. The closed design of personality right types and range limits the scope of the tort liability law
application. To strengthen the protection of personality right, it is necessary to move the general terms
and special terms of personality right into the tort liability system and expand the scope of protection of
human dignity to all fields of people’s social life. For the legality and the pure defensiveness of
personality right, the independent personality right part but simply confirm the types of personality right
in the background of tort liability part, then the number of its terms is few and terms have no character
of behavior rules, which result in that it cannot serve as the judicial basis. Therefore, it has no value to
design the personality right as an independent part in civil code.

Keywords: personality right; personality interest; tort liability
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Comparative Study on the Fault Element of Infringement to Reputation Right.
On the Basis of China Mainland and Taiwan Region’s Typical Cases
Jin Yu

Abstract; Fault element is the “regulator” of the balance of interests’ protection and freedom of
action. The deficiency of fault element in the current infringement to reputation right system is difficult
to achieve the balance between freedom of expression and reputation. In the last ten years, the
infringement to reputation right judicial practice of Taiwan’s “Supreme Court” mainly focus on the fault
element, the content of the fault point to the defendant’ s subjective cognition, and established
“reasonable verification” , “reasonable believed truth” fault judgment method, and in accordance with
whether it is about public interest, for different levels of fault criteria. It is suggested that the
infringement to reputation right system of China mainland is based on the practical experience of Taiwan
region, returning to traditional connotation of the fault element, according to whether it is about public
interest, applying the fault criterion of gross negligence and abstract light negligence respectively.

Keywords : infringement to reputation right; fault element; public interest; freedom of expression
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B — IR TERRIE B IR L0 [ 500 il 1) 1 SR AT 00, R i TR B A A — W&, 9F
BA H bk —ME S XS T AL A A 52

7 BORTBIRIA bR BEA AR R MG B X — M DA, AR BR R T A S S S
AR — R 2 T, SRR, FUA TR A Sh Ak B AN FR I 1 P A9 5 SAR 8], 44 Al fE e B N AR T (Y 1
ZUNAT , AR BT A A TR, 25 DA T A A5 ) ST 5 oAb, 35 B AR 2, A A5 Bk
A WIRANSTAS FE2 2 AS SR T E A PR P B ME — [N 3R, T B2 A 19 S Ml 4 5 5 — 4
Prife L34

EIRE PSS IR — PR A 2 A AR R A SRS BRI, AR 1R — B AR AT D S
ST B AR B, A X A~ BRI D SRS 4 06, DA B A A S A — i T
PR, R BEES TEANT, Bl A MG B A A AR X T IE AR

QWL — R A fE B A RAL

AR SE 1AL B AR 1R UE T FUE R H Cobiter dictum) #2211, Rk AA AT HRAE , ol if LA K AE fa]
MRS A A TT H ARG , USRI — P S W — Rl A 6 B BB A3 W5 B R A T R X —
FRIIE ARSE T 25, BB TR AT — A5 B AR sl AR B A 5 B AT WAL T

(32)  FEIE W) RSB 32 ORI A A U3 > AU (Individualsphire ) | E A 455K ( Privatsphere ) 1A% 45U (Intimsphire ) , X =4~
GURAZORAP B SR PEAN R, YRI5 o A AU 0 AR i S A% AT, X =2 AR (R AAT o0 24 S H A s ik v, T ik
T B . RSO K SIS b T N TURITA 2 40k 2 1] 14 BRURA BT, 65— 45T, 0 1A e A s v P P
WERAR . AR AN N 355 Ak (0 AN [R] SR A R H PR R E 1) S 5K R U B IE ( Sphirentheorie)

(33) BVerfG 65, 1, 45.

(34) EFLIERARILRE, A AN SARWERELZ I Tk EHFH T S A NS5 ER 2 B
DX A2 B AN ) R B2 B A it LA ) e P 0l 6 T REPEAE M P A o RS AR AL AR AL LR P ) -
BAAMUR (1) 7, 3 LU BE ST )2008 4F55 6 1,48 18 BT,
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R K, R e F2 5K — 30132 B9 A A5 R A BRA——BE nT AR R AT 08, Wi FHAR A 55 LY
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BARY IR TN M A SRR DRI T8 IR S8R A B O T A B B IR ARG AL, AT
Pk T IR AP B, RIS, 7T RESR 1 T e b S E B v ) A Tl TR i 2240 37

A5 B B R BRI B e 55 N A e

(m) T ANEEBRIAIEILERPE

L. AE A 3 MG ANAAS B 8 FA?

R 32 ok #5445 8 F AR Ry — P 57 76 A5 B 2 R SCREA, 33X 4 — A A1 AN 7 fig 2
FNEARINA Z b (1 48565 AL SCICA, B8 B AN AT BRJR 32 B L IRLR .

PRI AT BOEA B ARG R8T PR B &, 07, 4% RO AU ST 78— AN ER T I 8
TR ERMF R b AL, AR B A A 232 2 J0RR R A BR 1 380 R, 46 X AR HE b 14
B SR A S . AN A G BN B4 78 G4 X AR AR 0 454 FEBR b, B Rk H s FAR T —A>
N 50, AR BOREAR & A ZATsh i = A 27 500 & B A A s =0 (400 e v e 1 vl
A NG B G, T 8E T A5 AR AR, BHIR 383 41 s Ae S A5 B LN —Fp i BT BT A AL
SCHCAN, g 5 AR BOR FAUSUEXT A A A5 B SR, TR XA T B SR 42

5 H PR &322 B L B BOR] . SEBR L R b Bir 2547 04T A R 2 ik JE AR R B A
IR, AT N AL B AR B2 R 25, W AT A AT Bt DOSTAUCR T &, AR
WRAE H 5 XTBOR RS AT, AR G A S AR S . Bl B — 2 BN 2
FIEMT AL B AN A AR S A B 3, 78 HREGE A i sl E B E s AN AR TRk
BUNR ARZ 0 JEBEAE N NGB Z L, R AR B = A v ge o R — Al i) B AU e 7
Fo M FATRAI A A TN T B J& ik 24 i X BAE B BCR

(35) Vgl. Horst Ehmann, Informationsschutz und Informationsverkehr im Zivilrecht, AcP 188 (1988), 230, 302.

(36] BVerfG 65, 1, 43.

(37) Peter Lerche, Bankgeheimnis — Verfassungsrechtliche Rechtsgrundlagen, ZHR 149 (1985), 165, 173.

(38) Von Tuhr, Der Allgemeiner Teil des Deutschen Biirgerlichen Rechts, Bd. 1, Nachdruck der 1910 erschienenen 1. Aufl. , 1957, S. 158.

(39) Klaus Rogall, Grundfragen eines strafrechtlichen Schutzes der Privatheit, 1985.

(40] BverfG 65, 1, 44.

(41) WA B b 3 A St 08— MR P 51 R AR AR R A W3 L TRk IR T N 2 g A,
T Y B A TR RS AT, NI R B AU . i T VRO 1 R AR L& 1 2R B =X, i R AL R & A
B, BT UEVEROTR A IR H H 0 AR A il . R AR RN R 2357720, AT 58 4 vl LU TS5 YRR BT 42 it 1 S8 AR
BB . AU, 76580 A SR G A L AR, SR bR AF B RS A B4, IR AR BT 198 AR AR A7 B
RGP A PR AP, DT, 3 LA T AL R AR S - A4 1 A T — E AR R R BVE A R A R T, R ik, 3
il = Wit A2 31 T B 1) AN ZS [ A B . Vel Alois Troller, Immaterialgiiterrecht, Bd. 1, 3. Aufl. |, 1983, S. 118 ff.

(42) Klaus Rogall (Fn. 39), § 11 1. 3. Fn. 236.
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IR P B AA R (938 1 —— U BIE 1 F R B A2 T AT ICEE L —Ffefih R 0405 O R 40
SRR 3 JEABU S T TG B PR, (DR X — B A N R kAR EA R R A - A LD AEEA R TRA
T, I e A B B G R BB , 8 IS5 BUR AL S e b 2l A AR Y . S N5
S HRAUCHN A 2, WA 57 1 TS B 1 S B AL X —ME R, 7 DL S B Ak
AR BB i, AR BE =480 0, 45 1k 5gik , 8 2 ek J 2 [14)

3. AAEAH - BARALY

FRARAOFEE BRI BT LA bR E A A E SRR A R AR Ak
Wk BT f R n] LB I 218 24 B (Kohler ) A AASAUE .

X AR IZ B9 A RAL, — BN AR GER TR R 7 IR 24 U4 5 B AR i e 58 b SRR RL Y
#H R IIE K (gegenstindliche Verksperung) LI A7 £ 48, 46 A W2 75 4775 BRMURALAT O -
HAARLE R] LA RGN« PR E5 (5 B A A RS A 0] Es2 BA A PR, I 48 ORF5 (5 B R A B
B EEE AN O A C AR B B AR P, Bk BT R PR, sl R L R IR
SR, B R R B BBl HERR T 8 FUA Bl L m] O Al N BT 8608 4 2 O ST, A A ALK
THREBARREE A 2 ER e 0, AL AT Z R A — 20 (9 B HORIET, S AN A
RECFAEARZBREIX —F5K o KA, AR S PSS T3 24— 350 [ i, BIVAT RUAS 32 B il B o]
(EUNGOIS RIS

R DRAS L DA BB AN B B DR £ L BB B S AR BB 1 A Sl SRR B A A, X o A ALY
R R BRI B AR L. TSI — 15 U i BLE AR U Ty Flack 2527 JEU, e e X ok 2527
JEHIERR 57, B AR E ok LUK R s A A A il

(DT ANERERNB AR R AF

L AFsT B R iR A B RAT A AMNAAS & B A

(1) &3 A AT K

B /N A 57 AN D8 A 527 rp T3 S S A A5 8 1 DR AU X B 2 ) 8 1 i o 135
SEAT - SR S A LR a5 RS A AR R o TR, 1 e TR X B AN SR AL AT O B R 25 i 0%, G B
JE LA MR M) 4 B DDA Sk — Tl 1 S A A AR R A AR A AT

(2) — b7 B AT A U %A S0 B i 3 £ K

SEPR b AR TR — (Rl 78 FE RS T 0 e o A T A e B R JE AR B B R — &, I h

(43)  Louis Nizer (U0 ULARBGE ] B AHRA AR AS 2 T3 9 BRI -« - -+ (ELR R 33 RS 44 10 28 A S0 o Btk 2 SC55 1 B
Ko BRI T3 —Fh [ BEAE A T AT R S REmt (4 AR B 1k e A 00 1 R A, IR BD R AT T 0B N At ¥ 3, OF B Ry
TAEAL S FPEIEAL | AT AU TR 43 1 B TR S AR AR R Il SR I R 25 0 DA T OREE L ER, 7EAL R AR T 2 PR AT e Bk
TG H L T3 H .7 Louis Nizer, The Right to Privacy: A Half Century’ s Developments, 39 Mich. L. Rev. 526, 529 (1941).

(44) XTI BUE IR T LA, TR 2 — AR o AH R TCIR R SR 2 SO, AU AT T8 A ] 230 g AL Al 0 2 — 3
A, B — A A BN BEAE X AL A 2R - S ATESC L A R EGE EEAAZ IR H b, BV TCEER—M "M A B i
M. Vgl. Heinrich Hubmann, Das Personlichkeitsrecht, 2. Aufl. , 1967, § 19.

(45)  Ulrich Amelung, Der Schutz der Privatheit im Zivilrecht, Schadenersatz und Gewinnabschopfung bei Verletzung des Rechts auf Selbst-

bestimmung iiber personenbezogene Informationen im deutschen, englischen und US — amerikanischen Recht, 2002, S. 170 - 171.
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AL, [E 5 A SRTAUCR A T3l , 75 R, 120 B SOMLE ROA BRS04 o R SRR . Al 15 2 B AL
FIZFARANIE 7, F A T N RAE S [E G IR 3 L ASOR] , T A o N R AT W A, a2
WO BT A S AR 2 1 T A TEARR BN, A RE DR A2 [ 54T 0 B BB AR 3 , — S TR A AL
HE L RABGEZET ) WERA R A T o X — AU AT RESRAT S L, /R ARG R Y o

(3) — b2 FAAAT A U S M 09 3 £ 5K

TEE Z AT RIS A MG B A RAUR AR BT O 2, B2 2 IFASERBIFAN A, i
BRI E R i —— R R RAR B IR A —— R IR SR SR8 B 50T o R R R
i TG AAE B A DA B H R T 2 AL 2 U S B IR T R ZAT S FAA AT I B9 X, BR A T AL
NEFT R A FIE ARAFHICU AT REIR A 55 HLoC— R0 5 Bt sE oo it , s T
PABEAERANAT R AU, S A A5 B A PR — WL AL 2& T8 R 2 M, T EL A SR A Bk LA
O, WARAT HT RS 1) £ R A LR X — TR A B

2. At I B AN B B R

o0, bR L BRI NAE B A A B d 585K B TR (88— BAKSAL) o kB A
BEMWRERSCRRZERIL . e/ S AR, 3 LB B RARZ A NGB ARG S e 5 H e
TR AN GUR T3, RIMEBEA DA W&, AR — B A AA) PR AP ], 7o 1 547 A e 2 BT 3%
SRR, PRI BB T A NSRRI . MR N 5 A 5 e 2 SR
HEE BAL AT —— A SRR BAR B S X AR, Z8 G 0T iF 2B 2 AR IR IR By
ANAEE, B0 HR A RO FEBE A0, T B8 A A E TR 1A, BB BT B9 15 ST IR 2R B0 R
B, O R 1 AR AS A i R i, PR kgt AT 7 ) s AR (R B AL BEBOR T AT, A4 B AN 2R
AAAEE o AHE EBERIF B NI TS (R T (9 A S A B AL BIAT O, ol BoRiZAT o B ik
LAkt . FEARS T, etk BeE 28 (24T 0 i 81 i sl R I AE T R BN A LEI6 40 75 A9 n]
REPE, O T A AT B S0 o0 1k el o B A A O i RMB RIS

AR E R D AE B R IPE— D AE BRI R R R 2

MWNEYSRUS Rk SiUIVS iRk S S e b 2 /A i e - L1 1 Y e e S ST 2 g P

— AL, 8 FE (A AR BRI R B S AMF BAL (Recht am eignen Datum) , B
A NAF B AP, FIZAGR) & R Rk 8) 575 823 4545 1 3CHLAE (1 HAASURI” 460 FE2R Ui 37 3
L RREAEE UL, NG BRI A BRI B K BIE B B AR AR ™, D AE R
DRAPIE T DR B A AR MG BB AN AN BERE A DA 470 TE AT SR B i A5 B H Tk
PORISA B AR Z2 0B , XA TAA SRR S I B IR, Mk = & AN EIRAYIE S LB .
FAGANAF B ORGP HRLIN 1 PR X R E B2 A R AAFAE B AR B A AL, JC 5 TR B T N5
SR BRI I

73— FLEAA , A AAE BRI B DR AP O RARAA S I il 19 S M5 B S A A5 R BRAL,

(46) Walter Knabben (Fn. 15), S. 14; Herbert Meister, Datenschutz und Privatrechtsordnung, BB 1976, 1584, 1587 ff. ; MiinchKommBGB/
Mertens, § 823, Rn. 134.
(47) FFER: I ABOR, 3 C154)2003 AR5 8 1,50 85 U155 & I “ I D AMG B BSR4 ) (2 k 2 F)
2R 2005 4E55 2 1,55 34 U0 SRR R IS ABORNEE AR S MRE R BT BLIE 5 2 #) 2000 4E55 10 9,55 28 1L,
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REAN AR A NG BRI R BB A — i B3 4 T SRR AR (480 1977 A48 [ 55— 36 (IR
NGB B Z R A 8 E 2 5 B /R (Klippel ) RIS BEHLAE ), %2 i R & A2 R
PUFRRFIZS - (1) FZRA NG BB A RIS 5 (2) A BIEF AR RIS (3) A A5 B AL BT
HReE HIWFIZS ; (4) BRBAFI 25 90 JRAERT A A A5 B L ERAFAE B RARI 25 , AR, RAT RS 2
FRA S AUREAE A 15 L, Bl e IR 0 15 2., A T8 T — R AAS A L BT D47 1) B A (50

FERIRER S b ST A5 B30 36 B (4 vk Jo D ik, 7 [ 2 25 42 2 ( Ehmann ) A {5 8
PRI 1T f A B U] AR A 2 LB L B A S A BRI RN 22 T — B A AR, 1 WA [ 28
RO (AN, 274 KT HUN A Sl A TR ) 22 45 Ay ARV = ARE , 5T 2 J5 o R E AR R
T8 WRER 3 o A2 38 AU 358 2 25 At N 1 2 i (g RR sl 0V 77 i B0t 36 A U A T AR R AR, IS A TR B, IR
B A NG B s SRAR AL — e AAS AW AT, , BT T 5 ORI, — B AR AU A iy A
SRR F= AR T A5 UL L 545 35, T LA T — b O S B B R MR 5 i 525 D51 5 28, ) A 1 A
HOV N2 g B alia A MG BRI BN AT R, i N R (R A RO A A 47
F L A G BARAYE B DI R SR AR 3242 1 fE R 153

SEBR b, 7 E CBR A A5 BRI L) A5 T4 e M T 9l oy (T R vL ) 55 823 4558 2
H PRI R RN, X LT © A [ (958 106, BRI, S A5 DR 3k v 1 00 00 1 i 8 o 37 14> 15 Bk
W FH A SE B RN 5 A AAE BRI B 1 0 2 — B B AN A5 B el T nT e AR & i e
W, 3X —fE [ AT RE B S AL A BRFASZ AR 3 L 44 55 2 0 sl W 7= 32 40, 37 A5 B DR R A B Tk e
XFPFERE . P, 35 R A A5 B AR RN I EAS AR B 12 35 A S AL, S SF A A5 S A3 B 0]
A YR B AT RBIR A AAS AL, NS BUR 7 32 B2 F 5T A4 B i A& AL 3 B0,
HOREE G AR G T, 38 4 ) 25 A 60 107 hy 008 o 8 0 I e 5 95 6 1 2009 48 BT AR 1) “ PRI ZE 1)
e ( Lehrerbewertungsurteil, BGH NJW 2009, 2888)” F AR A A {55 8 [ PRl (H 2 Rl E ok, R iy
) i A e X T R R U B A RAUR L AR, 5 R AR, R RS TR
— AL IE LI T RS (B 2 I0) 2KV BFRINE S Z — T g R & )idh
), 7R W N T JEA O Ik 44 AT HR A BRI R A  N M5 B, X et i 1T A E (BB A5 B
PRI BIAT R AR T A 1 — M A AL (R TR BRI 2R ) , IR 232 B85 1E . e A ok i
SR, I IR A 1, R 5 3 R R T4 R N AR B AT R, i R T A E (B A E B
PRy BRLE  ARAE T RS 1A A5 B A YR, TS A5 B B A & — A AL — 53, (A
NGB ARBOFEAZ BRI AR S b, 85 14T 8 8 TR L AR 19 518 A i 197 sg , J5 45 Xt T
HA NG BRI AKE R 25 T AT 55 5, WARZE i v LUE 1, WA RS A5 B A TRAL
WA AT Y 24 2 A BRI A5 B E BRI AT R PR AEAS A M5 B A B AL A2 2]

(48) Diethelm Klippel, Deliktsrechtliche Probleme des Datenschutzes, BB, 1983, 407, 414; Gola/Schomerus, Datenschutzgesetzbuch Kom-
mentar, 10. Aufl. , 2010, § 1, Rn. 6 -7.

(49)  Diethelm Klippel (Fn. 48), S. 410.

(50) Diethelm Klippel (Fn. 48), S. 410.

(51) Horst Ehmann (Fn.35), S. 268.

(52) Diethelm Klippel (Fn. 48), S. 414 Josef Brossette (Fn. 13), S. 226.

(53] Regina Aebi-Miiller, Personenbezogene Informationen im System des zivilrechtlichen Personlichkeitsschutzes, unter besonderer
Beriicksichtigung der Rechtslage in der Schweiz und in Deutschland, 2005, S. 295.

(54) Vgl. Gola/Schomerus (Fn. 48), § 1, Rn. 3.

(55) BGH NJW 2009, 2888.
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FIRTRATHY A0l L A5 S H RO — ik EXE UG A, AR B ALEHAR
BB ICRREE R R R s DR B B RA 5K, A He— P BA R BIMERY AfE B O X 2
AR Z A AR R BSOS AR BRI 52 A DR SE AR AR, I J0 5 T O — Fig A PR i A
S TR BOR b S MASUR) 5K A B T 06 R DL B RSO, JC 3 S N 94T DA il 8 2 X5 7 i {ELH
] b, AN AR B A RS 20 T AR S A7 A RIS A3 3l 14 R T I A8 194 1% 8L 52 ik A i i
e, 15 B A AR 2 R AU T AR BB iR MBS A, A2 AR 2R rp i HARAL
FIZEHY, AR SZ AR T R R (Y RS AA

MNEBAAEAA AR B A RACZ A RERI S5 AR R S L, DR B B R A AR ]
A NAG BRI B B SERE (2, D AME B AR B RACE R L B A5 B Ak
BT 5 2, NG BRI B ARG — PP RS N AN E A A o 37, 1
INPEE R > AR A A, S NS Bk B, S A5 B A s 307 0484 A
a0 7 SR N S 1 2 S BT AL A

A Historical Sketch and Critical Review of the Theory of the Right
to Self—determination of Personal Information: An Analysis
on the Protection Object of Personal Information Protect Act
Yang Fang
Abstract; The theory of the right of personal information self—determination, which came from
German law, considers that each person has the right to control the processing and use of all the personal
information. This theory was largely originated from the misreading of the opinions of the German
Federal Constitutional Court’ s small census case and census case. Such right defines its object protected
as the “confidential will” unidentifiable by any strangers, eliminates the object of right of personality,
and attributes the personal information as an object exclusively to the owner of the information, which
fails to delimit a clear area protected from others, and cannot constitute a civil right protected by the tort
law. Personal Information Protect Act is not the recognition and protection of the right to self—determination of
personal information, rather a pre — protection mechanism for the personality or property, which is
designed to prevent the abstract damage danger of personality or property.
Keywords: right of personal information self —determination; personal information protect act;

protect of privacy; the case of Census; a pre—protection mechanism
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#5 B A TTAEA GBI AR R PN 25 58 =383 20 A 22 ST AL AR GO Xk i 2D R B BE A #9944 1 5 265 DU 8
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— A A G A THIER BOR A 2R

KIILICK B3 A SR AR ZOR AT B4 [ A TFSEINBTRE . X Al EORA PIAE I — Pl U 2
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P il JEE o e ol 2 B 2 T 20 4D 60 ARAUAGSL . 1959 4F, BGH L 5 1396 (XIV) 58
WL, THAAT P20 SE (R AL AT SCHE I Y 12 R 52 3G S0P R L R B3 o AR AR A A 52 i BEAT W 5. AR
X — P, 2T B2 fE 1960 AR i 5 747 (XXIX) 5 J i, 358 B KR HEAT LI T . 4t , Bk 43
KT 1962 A58 OFH32 THEFERcl L) o) RS SRR IR R R 24 B 2 e, B 5 K AR AS T
PRUCHR A L2 1973 4F oAt B el i 35 1745 (LIV) SR G5 K 11 1975 4R, 4 5 4F— K
24t B AR ST AU MR A o i iy o BB, ARSI AN 1975 4R 3 2015 47 3LRAE T 9 XAl T
AR 3 IS PR ANRGA T AR 550 5 AR 1) T L BN B FETRLR I , A I R A B
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sl s R LA LS ey s 5o B B3 8 ANRIEL, A7 7 ANA AL S IEE S A AR R A R R i D
SEIA S 3 JE RS T A RAEIR 3t AT IR T SRR B AR S An gy i 5 25 % FH el
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AT G, BRIV S AR R 4% DA AR HE TR ) N BCA B S B A e i N L6 It BB Ky
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1997 4F 45 R AR B3 23 15 Ut i 1 A FESR] IR B9 26 1997 /12 5P, iR SR 1 I
AT I BRAEI] 64 [ 028 W B o] vl P AR SR SR 44 B0 25 B s Ak phe LAY 58 2 SR BR BRI LAY , i 355
PARAEAZ—3 H FIE R A SCHE ] A2k A RS2 AR A1 B0 A9 A BE 3G b i i, UKD sE HAR AT 22t Pl

(1) Capital Punishment, UN Publication Sales No. 62.1V.2 (1962).

(2) 5B WK : Capital Punishment : Developments, 1961 — 1965 ; iZ4 45 J5 5 55— KR & 45 4E WX, Capital Punishment, UN Publication
Sales No. E.67.1V.15 (1968) . 4 =iKR+5:E/5242 and Add. 1 (1973),

(3) E/5616 (1975) (1969 -1973); E/1980/9 (1980), (1974 —1978); E/1985/43 (1985) (1979 -1983); E/1990/38 (1990),
(1984 -1988) ; E/1995/78 (1995), (1989 -1993) ;E/2000/3 (2000), (1994 —1998) ; E/2005/3 (2005), (1999 -2003); E/
2010/10 (2010), (2004 —2008) ; E/2015/49 (2015), (2009 -2013). 4535 25 H— N E5 W MR & & A EHE 5 =4
155 A R B S B 2 )

(4) A AT IBOE R 4 B GOR ML IX 43 g BEBRSEIR] (4 O B ZEIR (I RS o TR BRAEIN RIFEA 43> =F I il - (1) S8 2R BRAES]
g b A R AT TR A TRLE FEIR 5 (2) R R0 338 R AT RO BEIR] , BV TR0 I 300 14 7 A S TR AT B R AU, RO B Rk I O
(hnfe 5 B S sl i A ) Rl AR 223 ) BOBEIR] 5 (3) 52 B IRBRAETR) , BNAE B P ML T SEIR D AT REAE t SETR) 40 e, {ELAE 58 1 ) ]
ZHTE AT 10 AERPAT SO . PR B BER AR AL g T8I, 1 ELAE SN ] Z AT AY 10 4F BT i 5B

(5] ZAlME S5 RAE 1963 4F5E i 1Y5H 934 (XXXV) S il A ml 7 AR A3 i ix — Mk , SR IEA [ A b3 I 1) Bl T 4R A A
I B 37 3 LA KA BE IR 5 T (04 5 A R 2 B ) A A A R 1) B o

(6] E/5616 (1975), Annex IL Fib 451 A5 B TLARBIHR A AR M S A ) 4
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2007 4F, BROR 1 Ui 1 R RS FHAETR 00T 555 62/149 S Hasl, i s T I3 BT A A7 £
BTN [ 5 20 BRI SETR] B HT s a] AFIAESE IR B AR 47, B s AT Akt , F B R R AE IR
UG, 8 37 0k 6 ] 5 i) BbA3 1 B A AT S AR AR BE ST (AP SE IALRURI ) £ b ) R, I3
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FRIR] B PR TR AR A I AR AT 1 AR X e PR, B 5 K I R P2 52 1 4 U B 45 1
FEIR” BOHRA5 , #5 B I 2008 45 2014 AR f], R PRI PAT B 12D [RIARE, O T 4 5 X Se 4 0% 5
] AL 55 i e BRI FAR ARG A5 4 18] B A7 155 [ Al 53 [ RIUL 436 B3 % H e R 2 3l e (T TR 1A

SR, 25 A A AR RIS A Ol — BN . 010, % TR T K 2 5 1) 4L B 2 fd 5 B
9 UCTAF R T A B )5 v, 20 34T 49 74,64 60,63 45,70 ,56 54 ANEIZAE T T4 ) IR
BRI 9 YA it P B 5 A 30T ] (1969 — 2013 4F) I [ i B3 [ A 126 N3] 1 193 A, al LA
Ui, B AR OB E = — e N . XF it , JE A i A S O B SRR A [ R A0 24 S A O, D Dy i
S [ G 08 FH AR )17 DU AL P A S AL IR A4 41 o T S R X G o IR, VF 2208 B AU IR 114 ) ¢
WHEAEE S, s F SRR GORIAN S8 B, JUIL B = A SR A FERA T SE R 25 K AR P 9 i | 4z v
GEiT R ; L 20 A — S [ 508 SE TR RO 22 b (R ML , 5% 33 B0t sgiofs # A A U4 S i 2
AT B 45 [ AR MRS 2 A7 AL AR (0 B8 BT B9 MERf A 4 BRI , 52 17 A 5 AT B O AN (L

HI TAEARARSE IR GO 5 T A7AE 133k 26 [ B, 284t B 25 (A G PSR P gt SR 1Pl PR AE G 5 1

(7) E/CN.4/RES/1998/8 (1998) ; E/CN.4/RES/2000/65 (2000) ; E/CN.4/RES/2001/68 (2001) ; E/CN.4/RES/2002/77 (2002) ;
E/CN.4/RES/2003/67 (2003) ; E/CN.4/RES/2005/59 (2005).

[(8) E/CN.4/1998/82 (1998); E/CN.4/1999/52 and Corr. 1 and Add. 1 (1999); E/CN. 4/2003/106 and Add.1 (2003); E/CN. 4/
2004/86 (2004); E/CN.4/2006/83 (2006).

(9) A/HRC/4/78 (2007); A/HRC/8/11 (2008); A/HRC/12/45 (2009) ; A/HRC/15/19 (2010) ; A/HRC/18/20 (2011); A/HRC/
21/29 and Corr. 1 (2012) ; A/HRC/24/18 (2013) ; A/HRC/27/23 and Corr. 1 (2014).

(10)  BOZBRARP T SCARMIER B PR, 5 E AU R0 & FSEM” B 3E AR R, 56 E S i i 2 ok i SETR” (“ the use
of the death penalty” ) (372 , R A IR “ & FZEH]” (“the application of the death penalty” ) (5% . 18 R & FE ) 1x —
B AR TR AE AL A Ui, AR B =2 AL R R R S | SCER I SCAn it

(11 A/RES/63/168 (2009) ; A/RES/65/206 (2011) ; A/RES/67/176 (2013) ; A/RES/69/186 (2015).

(12) A/63/293 (2008); A/65/280 (2010); A/67/226 (2012); A/69/288 (2014). Bk K 2014 4F i E R iU4R B i R4S .

(13) E/5616 (1975), para.20, E/5616/Add. 1 (1975), para.1; E/1980/9 (1980), para. 14, E/1980/9/Add. 1 (1980), para. 1, E/
1980/9/Add.2 (1980), para.1, E/1980/9/Add.3 (1980), para.1; E/1985/43/Add. 1 (1985), para.1; E/1990/38/Rev. 1/Add.
1(1990) , para. 1; E/1995/78/Add. 1 (1995) , para. 1; E/2000/3 (2000) , para. 105 £/2005/3 (2005) , para. 6, £/2005/3/Add.
1 (2005), para.1; E/2010/10 (2010), para.5; E/2015/49 (2015), para. 4.

(14) See A/63/293 (2008), para. 7; A/65/280 (2010), para.21; A/67/226 (2012), para.44; A/69/288 (2014), paras.5, 69; A/
HRC/12/45 (2009) , para.20; A/HRC/15/19 (2010) , para. 18; A/HRC/18/20 (2011) , para.22; A/HRC/21/29 (2012) , para.
21; A/HRC/24/18 (2013) para. 16; A/HRC/27/23 (2014), para. 24.
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ST BBk, FLAE 1989 47, 24t BRR 2o AR 56 1989/64 5 Yill i iR 345 4% [ 43 ml g, B4F
ONAAT Al BRI B GOk, AR AR U N E S BrRAb pe B AR FE TR 1 AR PR AT A B 2 RIS SE
THI B e B R AN B DA B 25 7 9 R AL BENER” o AANZE D145 1997 4F % 2005 4F 38 1 (1) 4 X HE IR 1] &t
(R DT A B BETR] A4 45 10 [l A AR B A6 AT SC AR BTN () B )7, Horp 2003 41 32 2005 4F 1 PLisl R I
T A AR A AT BRI D" (9 RL, BRK 2007 ,2008 AF Peisd HF i 45 ) g b 1 K 4RI 6
flEHIBE A ZEORL, Mi7E 2010,2012 2014 AR py g sl Hb, MIPFA8 e 6 58 (S B b X0 i) R R BA SRR Y
R ) AT AT LTRGBS 5RO 78 J5 P R il b B A 4 1, A FF R B0RE B R i AL 36 A ¢
“HIABFETI BT BN A ER A TR B B BERL

XL PLLZ T LA EL R 45 BT A S BETR A F R DL A ekt 2 TSR . 58— R R 2 TRl
PBRFEA MG NTTE, B0 &0 3 3 AT AR 2 75 1, 10 6 IR A S BR 4 45 o0 2 — 4
KEETT I . AN OR BA FE IR %) [ S DR A 5 ot DRIV A T 1) K 5 ] 2 AR DG TR AR 200 A e, (EL
IE AT T X ekt WA A ORI I T BE A FF IR 23R G S 1E A FERE, A S ok B H:
Ml AR IERE PO, (HRAR, B T 1 A B 4R A SCHET 5 0 A BRI 2 —Fh 2 9F, IRt
PREABEIR B 5, WRAS [ G A B8 A S 9}, AR 1 R 25 DAt 5 50 A TP ax e 95k}, R it

[15) See E/RES/1985/33 (1985); E/RES/1990/29 (1990) ; E/RES/1990/51 (1990) ; E/RES/1995/57 (1995).

(16) See E/2000/3 (2000), para. 21; E/2010/10 (2010), paras.5 -6, 34; E/2015/49 (2015), para. 5.

(17) See E/CN.4/1998/82 (1998), para.3; E/CN.4/1999/52 (1999), para.3; E/CN.4/2003/106 (2003), para.3; E/CN.4,/2004/86
(2004) , para.3; E/CN.4/2006/83 (2006) , para.3; A/HRC/4/78 (2007) , para.2; A/HRC/18/20 (2011), para.2; A/HRC/21/
29 (2012), para.2; A/HRC/24/18 (2013), para.2; A/63/293 (2008), para.2; A/65/280 (2010), para.2; A/67/226 (2012)
para.2; A/69/288 (2014), para. 1.

(18) See E/2005/3 (2005), para. 44; E/2010/10 (2010), para.34; E/2015/49 (2015), para.29; A/HRC/12/45 (2009), para.20;
A/HRC/15/19 (2010) , paras. 18 —23; A/HRC/18/20 (2011), paras. 22 —28; A/HRC/21/29 (2012), para.22; A/HRC/24/18
(2013), para.20; A/HRC/27/23 (2014), para.27; A/63/293 (2008), para.7; A/65/280 (2010), paras. 22 —23; A/67/226
(2012), para. 19, footnote 8.

(19 7EX =PRI IER T SCA Y, X T s OB, A0 2 Pl ” —13) (AR SOA oy, 5% % B 4 02 to make available”
ST SO AT AT BRI NI BRAE R A TT PR S 1 A AR SR AL (S SCHITE R provide™ ) BERHIYAE G I AN AR
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FRAFS RS AR T IR 70 S B FER A A H B R] B URECH R B AT AR DB B R | 4T
A 200 IR A OGRS b e R P fab e sl AT 7 A e ] 50 ) 565 DO AT 5 S 4 4 A FE AR - BRUR M
15 (Philip Alston) AR, “ RS [ PRid AN A8 1R 4ERFAE I B9 [ 500 X — 0B 9, (ELIX 6 [ 5 A BT 14 L
55 Peitr FLE FIBET AT 20 AT S 3 1 A T SE IR OB 16 52 89— i SC55, (HAR B AT 15 1 3 Ao
SCS5 WA R A o FEEPRIE AR 1P OS5 B B F — AR 29, B ETE 24 168 45 24 []
(A RACHIRIBAA AR E PR A 29) (LA RIFRCA L) ), U B — ok A

(—)ERBHASAFEMHH

RIGCALY) 519 46, Gr 21 A S5 A TFREINTOR, — A, 28 19 46508 2 FORE Y 2Rk A
H, 0 SR A 45 3R ez FfE b ARG BRI A 7 o XX —RUE M AE gE B2, 5 A
AR TR A2 R B A5 B A ASURIAR X IO 4 [l 2 S 55 2 2 — PR B0 8 8 55, BN T34 N4 H
Pl IX — AR 04 355, AL E B G A TP BB ARIN 55 o (BB A SR3R0A B B BIE S B A g
BUAE TR IR Z AL B A5 S AR A DR E 54 55 AT X —BUN W =4 FiA T, ik FE R [
FA S5 PRUEE — AR 2 AT FAT O, RO 205 BB S35 o B [ fe AN R 37 i I 5 2R
5 A AR BB pE - R [N (AbidHussain ) 5t 58 3 , “ ANEA TR AZEANEBE S,
RO BURHE N T — R 55, RIGRUERE G5 AR BUE B, R0 2 BLBUM B 548 1045 87 220 558
(A2 ) SN A NAL R 55 2 B3 2 A AT 550 19 2R i) — MLV R UL PR, © D SR U B R BUR , 45 24
I 107 AR 2 R B A L) 45 A BURFAR B 1230 PRt , H AT 845 3830 A vl R 52 18— T U2,
BRR EFEZ, A 1EE A H (freedom of information ) sl TR AL (right to know ) , 1iif 6 5 747 22 IF
EEsIRE

F 8 A R Z T USRS [ A A T N TR sz e i (5 B BRI 9 T B S 55, 81k
A ATHE BRSSO B B A SOSSEBAS N3k B LSl AR SRR B A 2
PR, 0 H X BURR E R s RAEZE S B — AR A I RO IR EUR ) FE 4215 SR 2
R T AR G AR X LA A By O £, DRI A AT BRI K 645 8L, 23 ARBLR AT L5528 JT i 245
B2 T AU A THE B A RIS B, A T A B A LR A as 1, S v HASBE f Ak R 9
TEHC SIS TR 5T 5 55 =, AU PAT I8 0015 B, 1A 28 SLAUAG DA i A1 HE R Aof pRe 36 L 4 ] S5 e ik o ke

(20] E/2005/3 (2005), para. 128.

(21)  Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alston, E/CN.4/2005/7 (2004), para. 59.

(22)  Report of the Special Rapporteur on the Protectionand Promotion of the Right to Freedom of Opinionand Expression, Mr. AbidHussain, E/
CN.4/1999/64 (1999), para. 12.

(23) Human Rights Committee, General Comment 34, Article 19 : Freedoms of Opinion and Expression, CCPR/C/GC/34 (2007) , para. 19.
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TR E BTG 18] NS 55 2% 51 e AR SR 30, 48 #5538 R 5 3 AR AL 1 AR B (2 2) 565 19 %58
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AR — N E B, 35 K I A 1) A 55 2 B2 R R A PR [ R AR A A S
SESAE I OL A TR o 1 — ELEER R, it BB VRIESE 19 2050 3 SRIHLE . S48 R ZBM A H i —
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FHVEBA LA B A IE B i, O (A 29) 55 14 2855 1T BEOR 4 29 16 3 JF SRR R B (LA 1A

(24) See Toby Mendel, Freedom of Information: A Comparative Legal Survey 133 (UNESCO Regional Bureau for Communication and Informa-
tion2003 ) ; DavidBanisar, Freedom of Information around the World 2006 . A Global Survey of Access to GovernmentInformation Laws 6 —
8 (Privacy International 2006).

(25)  Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alston, “Transparency and the Imposition of the
Death Penalty” , E/CN.4,/2006/53/Add.3 (2006) , para. 7.

(26) CCPR/C/101/D/1470/2006, Toktakunov v. Kyrgyzstan, Views adopted on 28 March 2011. fEZs Gt 2/ B W2 A, 5 /R HF e e
25T 2007 4EPRER T A0 o

(27) Alston, supra note 21, at para. 57.
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(28] Alston, supra note 25, at paras. 22 —25.

(29)  The SiracusaPrinciples on the Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights, E/CN.4/
1985/4 (1985), Annex, para. 29.

(30) The Johannesburg Principles on National Security, Freedom of Expression and Access to Information, E/CN.4/1996/39 (1996), Annex,
Principle 2(a).

(31) E/2015/49 (2015), para. 130 (a).

(32] Alston, supra note 25, at para. 9.
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The Publicity of the Information on the Death Penalty .
The Requirements of the United Nations and Responses of China
Sun Shiyan

Abstract; Various organs of the United Nations have requested States to submit information on the
death penalty to the United Nations and make the information available to the general public. On the
basis of the right to information, requirement of fair and effective criminal justice and the State Reporting
system under the International Covenant on Civil and Political Rights, States are obliged to publish
information on the death penalty. The publicity of the information is critical to the formation and change
of the public opinion on the death penalty. China has never published such key information as the
numbers of persons sentenced to death and executions carried out, maybe due to the consideration of
China’ s reputation. China has promised to promote the law—based governance of the country, and to
restrict and reduce the use of the death penalty. Under such circumstance, publicity of the information
on the death penalty would not damage China’ s reputation; instead, it will be conducive to ensuring the
right to information and the public scrutiny of the use of the death penalty, to the correct assessment the
function and effects of the death penalty, to the ratification of the International Covenant on Civil and
Political Rights and to the knowledge and debates of the general public regarding the question of the
death penalty.

Keywords: information on the death penalty; data on the death penalty; abolition of the death

penalty ; restriction and reduction of the death penalty; public opinion
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HOASE ) A o ABLJE X Tk DU AR S T BR ) , 22 KA IR AR A NI R SR . flIA Ay B T A% 1k SRR
Ji U3 FH B T, T 7o o i BRI e X AR AR 1 o AR R Y ZEAE I A TR T, BAR
POE R E A RTEE SUEL D, BEH TEX —FE TR EWE T 7 51TEUE 5L 2R B,
RS ) 4 5 58— Fh s T — A2 B IR . 2 T4 = DR IR, ok e DU X etk AT 5 3 5 JB A0
[ f1) # A

5 RATE A 11 = T BIR A S D) ) 19 28 S0 S v LS R AT g A8 K 55 = D55 T 9 A SR
IR ) 05 5 1) JE PR T SR Al SR80 Bk A Sy g B AR 47 o A, i LT B B 2 B8 A X T
B2 = VUM IE AR BRI 2 JE 1Y, 22 BRI AR R o TR #2718 SO e 4] e ok
A W IF AR 2 BRAE I A8 S5 PR A A < A BRI R XS 15 IS8 T iR A 1k i BR ] Js 0] 1) 35 S
—REGRTIT 2 R AR 3 0 18 S B AT LT 2R % 1 Jo 2 R A= 4t 0% J5 P AP 26380, A BR T3 i
S R B T g T B A R, A RIS A X ET R G2 R L 0 1 R A IR S A
A SRR BRI EE 5 1, B 18 = i BR ) B AT BO/F ml (LA SRR M RR ) ) s B 19 4%
i 4> [33)

XA ARSI, (ER B T AR A 5 0 RV AT A7 AE 2 R K0 X1 i Sz AN g 4 il 3 34
PRI, 2 3R A 22 I 0 DA 2 L i i B o B D00 47 1) 2 8 0 T PR 5 — T g 8 e %o 3 — I 00 2 1 4 A
fEIRAE X, IXEEBE ) BAR A NEPGIRZ B A AN G 2 3R AE 09 85 T iy 763X L, 2B 80 E 2t 2
JE(William P. Murphy ) Fil#HE £k ( Meyerson ) [ 00 5 A — 41 .

SRR HTRR R e SO0 S B R B S8 4 JEMUN (the chilling effect) ” I [35) A& fir
DLERR IR AR Sy [ O 5 0 BRI 00 G5 1R, 5 T SRR 1 5 i R a0 5 A — A~ S U AN
A (S ETRR SR an R AR R 2 kT RR G F e R SIE R . EJ R L
TNy, =i BRI 5 5 B AR AR SE WAL b A DT AR Qi 8K, DL T i BRI 52 4% 1k i = 5 B
TR AT B AL VF——7 B J5 8 AR T 55 0 09 He il ol R B A BR ] 30 BREIA S B ARk
SEFT PR AR A E X — O L o St e 0T 3 LA A 2K 10 2 e SO i PR 1) S
B, NS S5 S R Rkt i BRAIE o L ——MiiX — S5 T, e A dE R R, AR IR IR0 . 1 5 Z , S3EH

(30) Emerson, supra note 7, at 655.

(31) TEEFHFTWEMTOR T, ThRRK I (Jeffrey Matrallo) FIvE FUES (Richard Favata ) 766 3CH R B 52 J5 PIFI 16 « i & 76 X3 55 5if BR 4]
P28 32 3 T 58 =RV (BRI BOA X R IF BARTIE  J5 & IR B 1T AR U AMEIE , (E K16 00 T R e 7E AT PR OE o
Jeffrey Matrullo, People v. Bryant and Prior Restranit: The Unsettling of a Settled Area of Law, 4 Conn. Pub. Int. L. ]J. 320, 327
(2005) ; Richard Favata, Filling the Void in First Amendment Jurisprudence: Is There a Solution for Replacing the Impotent System of Prior
Restraints? 72 Fordham L. Rev. 169, 179 — 180 (2003).

(32)  Horp 225480 N E IR FRTFRFIAAZ O 2 . Vincent Blasi, Toward a Theory of Prior Restraint: The Central Linkage, 66 Minn.
L. Rev. 11, 14 (1981).

(33)  HRAEIK P 1B (Jean Delolme) (30 s, A5 -4 15 M3 RRAT B/ vl M Rk BT 2 11 14 HE AR I by ST 245 b ) 7 IR 1 9 1N 28, T A S 2R A
A I T O] T2 ) E AR — B TE B8 1. Meyerson, supra note 2, at 312 —313.

(34) AFb, R SCH IR IR

(35) KTFHRIEAW L, see William P. Murphy, Prior Restraint Doctrine in the Supreme Court: A Reevaluation, 51 Notre Dame L. Rev. 898,
909 -910 (1976).

(36) Barnett, supra note 28, at 551.
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FE AR AR OGS 55 18 04 B L =R i PR A 2 5 5 B B bR e 57 5 RO E ORI, SR dE A
RIGAE 1A B G F 2B 4t LalA e 35 5 B AR Ay B 58 5 L Ry g 05 S FERrBR il . b B 4 Y, 25
= i PR D U] A A R BR 1 Y B4 E Ao FE 0l P Y 58 ELIZBR DR X 52 B R4 1Y 35 18 7 A
WS, S A 0 T A H

SAERY BT AR ARAT 8 (B AARMEV & A U TR SR DER , S5 30 IASE T 32 U i %
0 Sk A M A BRI Y, EUR 5k BE AR A 1k = A PR s 00 b A — BT A2 AR 2SR, LB v JRE At ) A X
55 HARIFEMARLN (AR SRS 1k =5 AT FR ]I A — S SO, (L RE A AL R It 5 4 JC A S i R ) 5 =R
Je B AEAETE S B DX T A Ry bk 5 =R S B AR A T U8 A S5 1 BR ] ke, F & (A5 4 Hh B Il 1) .
Ee s i R AR 1k sk D U [R)AE A AT RE A R S o S8 A AR FE AR B T S R A A e A

P AR H A XA 1 =iy BR ) 0 A R 5 | NG TE  Fae ok AR AR o At R IR 2 —Fh 7 T
FERSFWHBTERICCNE R A1 53 5 o M HRARAE XS S5 17 BR i A= 5 a8 A& AT T — /X LIS
KB, BT AT IR B B XN Ah A AE— AT R X058 AN =R R
R FE T SRV N T 18 A BRI — MR X R TR A T o 5 F AR AT, B ST IR HLOC LA
FEEREAIE e BRI S RN, — B ERIME I Z 05, SEENLOCAR e P AR E . HAaR, i
TR PA TS IEMLOCHE i . BARUIR , U2 B R il i RO F e R A &, s R
SR HAERITIA . RENUERIEPORIE B R T IR R ERNAERZ N, HILEF IR
il L, =AU N AE RS F B B 3R AP R, 5 00 B sl mn BR ) 40, wli pL oG — Uik
IS B B R VR F (2504 ) BIAG sl mr B o eh o, M B AR S R 25 th 7 i L. (1)
MRNE S TN RO B B R IR AN O A B F IR il e B 1 5 (2) XFF 2>
BORTEIE I ARV IR F R AT A T AR B BRI A5, DL 8 SIS B AT PR 1 - (a) RIEALOCHS
PLJA 3l (initiate enforcement ) 5 34 14 B 8% 25 11 09 75985 (b) 47 BOWLOCAT LAXT 7598 19 3E 16 M AE 2805
R

M HB AR ) LB N i a2 AR B HAT T R PR o JUFCHMERE W] B A0, X — 2 U] LUE Y, i HE AR
X RO AT 14 H AR B D, JE A SRR P 1E SR R AT T B S Il hy , (HRAIERZ T, 3K
ISR AT LR B — i L5 IR & XAFTEE T B R . SRR ok e =y B %
T LAR 7 43 51 R4 2kt H O e S I LR e SRt FR AT 2 AT A & FXF T prior” (AR 61
i [ 49 s AE A HR AR 09 P AT AR TCAR ANTE , 3235 AT LASIUARE % 31 4N prior to . intended for before it
is communicated JXFER)FEGR . R, MR AR B4 2 0T BE IR fE anfth By =2 5k A9 IR FE 52 44l 55 18 =X i |8
%, HE A0 I T0 VA B M 30 B SR 4 o S X6 2 L

S, B W ARG A AR S PR I B A A R o T DA% BT BE A 1k g i R
Tl s 00 A B e FRATT AT LA B, AFDGT 7T 75 2 2 R A P SR (Y 4 32 B RS e g SR, DRt , T =t
TR A b =5 B ) U B 8 27 35 3 R X T ROR X — U g 25 2 R U, B R 2 A Ak T e A BB
I N SRR (O 348 1 R R R T —— P e S i R A, 2 Hh M0/ 7T (license ) FIZE i 4> (39

(37 XFHJE SR BGRB8 T LUE B, 16— AR — 3G th R AR T WG AH R I 458 o

(38) XTHFERZRAIWL A, see Meyerson, supra note 20, at 1095 - 1096.

(39) WHEAE IR WA , B T X AR 2SN 37 A 590 28 (90 26 AR I T 3 FH T 25 1k = mir B a0, f5i) 4 i 41 RIAE IS S lie A
Bt ( Grosjean v. American Press Co. , 297 U.S. 233 (1936) )%¢, {H X 265&E W IFAR R ANFELELEMAY . See John Calvin Jeffries,

Jr., supra note 1, at 418; Murphy, supra note 35, at 900 —902.
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TR IESCK Y TREES Ak

b AVE 2 s 3 AR I R ER S E AR A E 4R T AR A i i B BE . 28 AT ER
1] BN AR SR AR A RARSEATAE T 25, b 200X i 8 J5 BEAT: Hh A g B9 TE TAT [0 1% o T 3o 86 J3 B 15 S5 /2 A
XA 3 e e A4 SR BETT AR 4 o A 3 O TaE A998 IR S SCHRAT Lk AT R R U A o EEA e A, B
s ZOE R R, AR I AT IR R AR S B0, A S BT XA 1 i PR A e 0 A A AT LAY
WS MABCEUL, HAR A W 2 F AR 0 A i, A BRE R T H R R FE A A
17 o XA TE HUR S A PYZ B (1) FATER W b2 F R B SR EMER A2 195 (2) W T H IR e B 1%
JESUVRRY . TS RIS, AT e il e R S b X TR IR A mAREE B R I E I —E =
WRAE BURXT T A S-S IE B A 7 RURSTT o AR — Beis [a] P, X6 A 35 v 8 168 1 Bl B A 19
H R SR R SS AR o TR R — B S VR 2 SO 3R v S e o S i PR A SR B R Y
X3 ——P X — XM N S BRI R 5 B A R A5 R A TG W IE R — B X b, AT
(Chafee) 75 1941 45 [RHBEE , %5 A5 35 5 i 1 BEIE 0 0 45 T30 Sk o 1400 [R] I, st fd s 1 3417
PR — J2 0 N AL RIS S—— 7 I 3 P AR RS — BB R, WA A 5 ik
A S, PUEAR 20 00 T IEE AT REA A A B 4% 1 wir BR ) S5O0 A RE ke B PR 40 538 A i 9 H
Fh o T (] T 2 IR A (Warren ) 125 B I 400 140 56 [ o S Atk o A0 S8 [l 2 B i A o iy R o D ) 4
HEZAIIAT LU B A E i Z G0 — il FARHERIR LR R Z T RS X —H L ——E BN E R 21 0
AR LAAE 1 S PR U D iR TR AS Hh LR 52 BBUR B Y F IR i 458 4 AN (Tribe ) (Y35
KA, 255 1 = R A U T e ek e 1 5 AR FUR A Z AP I — S e i 77 RO £ 1, A 2 — ol
PSZ S HTHESR (420 SR iz FAE L i BR ) J5 U R phy ik 2 A 98 1 el B TR A5 AN SR R
g —RhSREms I8 ATEF 1 F b BEIE AR AR A B4 K, SE IR BOTE BT B R st AS 17 PR I A
T

BRI E XA AT RESE T A A4 DR DR, HE A e B R B9 23 T, A A6 A 326 g 58 DL
w5 R IR T 5, UG DA (2 i FR A U A SRR ik BRI 18 B il A A —— X b ek ik A
— NIRRT LA R R IR B A SR ) X TR A OO, A O LA TE F 08 A i iR b
AR HUREE R AR R o SRR SRS 92 F AR T LR IA R T AR P 58 A i RORCR  (HSERR
AT F I B N 52 A SRR £ 2 1] B S5 R AL T — R BR AR S, R AR T I

(40) Zechariah Chafee, Free Speech in the United States 9 (2d ed. , Harvard University Press 1941) ; see John Calvin Jeffries, Jr. , supra note
1, at 410.

(41) SV B e T o R T Y 3 T h iy I ) ) 2 7 L Ko = 3 AR 00 o 2 T A ™A, (L2 B MR B 3 — © SR P A 1) i 2 A
FRIE A2 B AE N AR RO RSP BE M T A SEAA PRIt A An i . TR R TR A, SEBR AU B 7R e
1% (Dennis v. United States, 341 U. S. 494(1951) ) H, Kt 2 BRA- A AR AR BB THE B LB, Thomas Emerson, The System of
Freedom of Expression 116 ( Random House 1970) ; see Barnett, supra note 28, at 541. M4EFHErbnrie, Wi BAR X T 518 0l fer ok
OIS TR (T E R TS, X R 8 A i RALR R X — fE R I AT (necessary ) , I 23X F 7 18 F A Y BR 1 55t
AR, XTEHX—EN AR E, see Owen Fiss, supra note 43, at 57 —58. FZTFFHEHRAGTEA 4T, see Harry Kalven,
Jr., A Worthy Tradition: Freedom of Speech in America 190 =210 (Jamie Kalven ed. , Harper & Row 1988)

(42) Lawrence Tribe, American Constitutional Law 1040 (2d ed. , Foundation Press 1988). See also Murphy, supra note 35, at 904.

(43) Owen Fiss, Free Speech and the Prior Restraint Doctrine: The Pentagon Papers Case, in The Supreme Court and Human Rights 49, 63
(B. Marshall ed. , Voice of Americal982).
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FLE PRI o DRI, X6 5 AR RO 41 8 X 1) S 2, R B A A A ) A8k 1 2% 2 T T (% 1
%) (the Espionage Law) , N IE X 518 H HH 5 B 5L 41 56 R AE H [ 2 44

BLARULR , 7E AR SE [ 5 — 18 1E S s, XA 1| iy R il I DU B2 1 Ay 5 A 0 %) o B 4 v A
=N E AR A TERARKON 5 I AR

(—) E#H%

WA 7R B R0 A R b PR A A S R SR U R A ) B A ——— T i PR L
FEEST A A A A, AR S 2R 1A 1A XA 1k S BRI T — AN LT A5 D B — SR
(14) 5 5 < 25 4> LAY T8 1 g5 i B il 2

AN 72 BRAE BT 5K A, AT FR AL 38 AR o] AR A (R FRATTAR R o] DL & B, AR A 5
WRVE AT AEAE A BRI 450 50 25 AN R AT BN GUVE 0, TR FR VA B AR R, i B X 58
I FH AR 25 0 A REUER LR, 78 A AR ) A B IEORT WA Z5T AR FH A UE TTAT 5 PR, 2 A A 1R 2 A TR
REASAS B 1E PR P ORI s 5, 2814 5 W RRVE T 20 B0 U8 F W) AU A T BORL, T P ACHE 75 18 H i
il _E S S FAEAE R 5 BB AT RO R o s b, fh AR ] A SR A S X i S B ) 4 1947 R (A 7
MR B2 $EA T AR R FEAE FH Y, BRI B B 5 55 1B AR T S 280 - B % AT A9 i 2 A=
FHIAEH Z00, MRS LR & ENR A FIeE R Z )5 . 2 A H HIR )T LA A4 5 F 518 18
AEAEZSARNZ Ak « %o PR AR 2 e ST R 308 10 P = A0 1 1) 7 B AR T IR 40 14 7 B IE , i %o - A e it 6 A~
WA P TR 92 e R 1 Y B 3 R AL R 1 B RE AR A s T A S I R Wb AT B, oxt
AT TR AR A HERR 7E S TR 2 51

ANEFANE A i) A4 4 2 T i B o 0 e A5 2% 1 i PR o) D D0 T I 7 A A P T 1 A K
A fEALZ ———IE U0 b3 SO 2 L BT J s 1), 254 4 5 W AR T2 AN e R ], DASSCT AR XE R 2] 38
BEATEN—28, anSRuiAE§] 4 15 305 38 48 B A7 A8 AT a7 52 53 DO i, T 43k — DX 531t 1 nT g
B 4225 1 R (the collateral bar rule) T 460 H R 255 iz J5 19— o T BB Y X BB 2R RRIRSF A C
(AR M o R 2 T X S b iy R D D0 7 SR WS I P () 0 o T T IS [ 422 1 R0 00 o, 30 3457 i
A H SIS R e B R IR 2501 .

(Z) MR

I FEIGE 2 1 = i R A U 68 i vl LA HE , TCV & B 2 DL 2 O B LR AT — %0, IR 3k S
FEWRY , FEFEWRRON, b 28 H 905 | F A — /) 6 2 bb 7 2R (Bickel ) BT U i), R S5 A R 4l ( chills )
1717 1317 PR 61 388 ) (freezes ) ™ 1470 S A5A% 1 5 mip B ol J 000 ) 2 L g 3= = mis PR v 35 18 S8 HLs I VE A, e
PIXTF 5 9 0 5 iy B 2 B LA 2 32 14 o AN T2 1k = i PR ) SR A7 A (B AR 9 ) R, X — i o R
FAAEAE B A28 11 =F i R S 5507 A7 A 1 b B —— ) FR AN A] 22 58 35 o (HJR RO R WAk,
HTBR 5 55 5 38 AR LEXT 5 18 i He il VR FH 1 DO B A 25 KT, 3 X531 9 3 o 22 R A 2 T
SR E A, DL 2 TR ZX R FBAE a0 5 FR 7 X ar . BN, AR HI A g a i L, B
SRR H R DAL MG AR 2 i 2 5K AR i 2 TEBHAE (deter) , REJE ZEIR (delay) Fis i F I

(44)  John Calvin Jeffries, Jr. , supra note 1, at 437.

(45) John Calvin Jeffries, Jr., supra note 1, at 426 —427.

(46] G the collateral bar rule [, B HIHH T 16 25K, IRZUSEVER  RIAEAS LR o 7EI, 2538 XA F R T IR =8
LR B R IR

(47) Alexander Bickel, The Morality of Consent 61 ( Yale University Press 1975).
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FFIBAETE E R AR RN #H B K, X — IR A 0. SEhs EA AR FEEX AT
X —RBFIR TG M, 0 24 A R 4C - AR AR AN A 2 B — R 2804 (490 i B, R,
HER )RR ARG ) G K, A RE A 5 A5 I 2 R R Y BH AL RCR

TEFEWARON (1) | 265 T 25 11 i BR S D By — i O TR 0 R o R 7R 0 FE MR 64T 1 4l
LL N E AT HT OV R IS FE WALV , it 2 AT B R R 38— S5 B IE TR 94T S B, i
R IFAE R AE (not specifically directed at) BR | 3x — 32 B R4 1947 2y B AL ( regulation ) T J5 1B AT (be
deterred ) . FY ST, FEMGON (14 & 5 7E T B A AR R AR AN AE 10 F 18 0 TU0ER . FE W00 52 bR
AR TR B DL SR AT | STt A R P R AR R AN i e D B S T 7 A R AR T FE MO S
| (the chilling effect doctrine ) 5257 Al /& WIAHHF WOHAR " ——% 1B 30 598 H Al il —Fp A i iy
{E (the transcendent value ) , Ff LA AATT— BT JEX A RAR 45 T B B F 184 T 2RI AP, R &
BRI AN 52 B SERE R B 5 8 o e, FEMRRION 0T 55 8 BH AR 14 2R /I 3 2 it fin A R A 1Y
AREME RS R E AR AT R SR F R T ] RERAS YA £ AT O AR AT B A ) LA SR R E
A B JE B (vagueness ) SFTRGE o DGR B 5E R 2R P LU, A BR ) 5 355 18 AR AR FE M0 E 1Y
BT ATFAEA X

H PR IX — 5, GRS e, TEiE 2 o T BR i S S B AT R RS F IR B HERR TR
H e H BB RERIZ AN ; RN, A2, 508 Bl s 2 EH AR S E IR AR B R B e
JIT 32 B R PR R e i . — Hk— G5 3 7 W, S m BRI s 0 ST ah AR 5t 1. AR BRI F B
(borderline materials ) A FIBUEX — £ 50 FESFBAEMNE LT, B TS0 & i = A i F i, A
AR T %) B 2R R %5 T A FOE &, I 45 L a2 Bl bl
RENGFE A AR U Y R B %508, ME— Il R =8 A RS Y KRB A
LS pR EAZ F WA MR E IS, ERTEF ARG AR OLT , 3R A BOHR T i PR A
A . MK BRI 58 45 9 A N BT AS A XU, T DA BT R B B B A% A A 23 2R B
PG RIS A NG WU, PEAS RS AT R 5 00 T AR AR FIEH] . PRI, #h %
FIRTEFHTRE T B IRl bR R

T — 7T, G4 K B R AR A BR il 6 SR AP RR 6 S8 A A R & T B TR, (LAt A ok Horp
AR R AR Ji PRI AN TE T T PRI 2R, 0 DG B g PR 302 2 TR 1 Frdl R I S5 2 7 . LR, 43706
YRR ANSZ A 2000 L PR R SO T v LA S g AN R 4 T AL (incompetent administration ) [(52)
FRAVRPRAE AT LU B, 33X = A 35 18 7% b o 2 35 ol A7 76 19 (530 Z8 =5 i B o) i D) 5t P I A7 A 1Y
W T

e 4, RIS IR LA ) SR 1 AR PP AR ROR FREMS R AR ) & 5 F R B fR X 4

(48) TEFARMIGIREE T, A LTt 8 32 7m e B 2 10 32 R A 0 XU T R A, AU An SRk B i Jm & 2R 4, B I ik
BER e . Fiss, supra note 43, at 61.

(49) Id.

(50)  Schauer, supra note 3, at 689 —701. FEE4E I , 20 /R4S M S H A A BT S0 FRAEE N , 16 K S BR &1 N2 R T 3%
TR FEMRRON b FJAT By 4 T PR

(51) Schauer, supra note 3, at 707, 728 —729.

(52) Schauer, supra note 3, at 727.

(53) FEX—Z5i8 b, o] DLV 96 LN A WL SR X 2 R WL A i — 2 3R R B T AR =PRI R (T Tt i U 94 T 28 1 b 5 )
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TR SEBR b FA T 248 1 0 2 54 ARk — R, T ik B AR A A A AR B R i vk
(58) , W T3 S AR 4 AT AR A LA A BE TR KB 58 AT W N BE R BT . X — AW A i 3> 1
AU FIBE ARSI EE . B, HE AR AR 3E IR 24 85 6 S A e TR s
BIESEAER F e EA RV o (B2, i AR LS, (A28 1 E AR AR B T #A 3l TCie s
N B i SR B e e T B, #8522 YR A I e HE R T X (1A 1E A0 A% 38 S AERRFPETE R, &
AR LA, AR AR 36 [ (R4 1 R AR50 02 m] B iy 1500 T — Lk — B DN A 6 2, I 4 wd A o
ARG BN F e B AR BRI A B UlR I T 57

(2)EHER

TEYFEF R BT E AT S = A F O R 58 b, X =iy R i e 42 o A i o A S
JEI R . TE 1965 A 1Y ofs LA S U5 B B 22 ) S8 ey | IC S dc v 1o e WD f 442 £, X8 5 18 10 = i R o
AL AT = R F LA ER A AT BRI 55— IE R ARSI (1) AAZ0T pl o A 5 R PR I L 5 >
AZ R FIRRZUETHE ; (2) BARH A H 1A T IR Z O3 0 F S AR 215 B Tl e i 2K B A 1)
L SE AR TR A A, (HR W A B I E A O — LS R B R Z R S IR AR e ; (3) Al &
A S RN (prompt) (2 Jay i) vl i A FR I, LUK AT An[ B I 14, B AT B A8 152 1) 1 240 050 &2 v B2 s e/ AT 1)
PeE AL TR 5 5 (the deterrent effect) ff B IRAK LS MG, BB B B L BEAE R BURUF LIRS T 812 5
J FJiEZE Carroll v. President and Commissioners of Princess Anne(393 U. S. 175 (1968)) 5 &4y
A PR A JRHERL % (Southeast Promotions Lid. v. Conrad ) Hr—PFEE 5 1 7R PR _E XS 727 1E Y
FER UL BOE Y2 PR At S BR A 1 S A AU e 1500 [ b, XRR I IE SR SR IE B T R T SR LA — &
IEZR B, JUHE AR (i R 0 E A48 32 GRS

AR 20 S BAEMRA 2738 LB IR S BRI S ), RS8R R % i FE 7 2, IR 4 R i
B il ths P R R SE R T FRi/F L0 S X — WA AR B T i — 2 Y BR A BRR AL R, N, EL AR (RIS
o BT ) 3 o 2 i PR A IR G5 S K B H R R S [RDR I Y ARy iy B = i i T AR R
ok U DA R S A8 0 15 R DA ARAE 1k =iy BR ] JE I ——an SR A B A i/ T A o B A
N2 FE R 1) F U T A AR T A IS 2 BV 2 A DAy i IR A% 1 HE RS T RS R = Ry 5B 5 T AL
VR LoV

F) 1 1980 4EAC TN, Ml (Mayton ) X 5 Fir BR i RO FE P = il 347 TR T TR . Ml 1 Se i o [
i HT PR A AH DG 256y BEAt , A5 2518 Ry R WG R dR R) [RDEURAE T 7 A 2 AT B D, A 5

(54) Barnett, supra note 28, at 552 —=553; John Calvin Jeffries, Jr. , supra note 1, at 431.

(55) BRI e o e HEBAR 1] 2628 1 W00 338 ) 1) 28 424045 Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975) ; Oklahoma Publishing
Co. v. District Court, 430 U.S. 308 (1977); LUK WA FE.

(56)  TAIBEAE (E MU FAR R AHLAE , IR ) i 3 o PRI B 125 I 4 48 FH 33X — LN 3 2 R 8 4 B A7 A I AR 2

(57) Barnett, supra note 28, at 553 ; John Calvin Jeffries, Jr. , supra note 1, at 432 —433. See also Owen Fiss, The Civil Rights Injunction 30
(Indiana University Press 1978).

(58) Freedman v. Maryland, 380 U.S. 51, 58 =59 (1965).

(59)  FEMCZE T, B R B X AR I, RS BRI AL IR « A 1 B A T AL o 2 ) 8 ke 14 i B i 1T R
BEAT B, 2T BR ] A% 1 (a system of prior restraint) 7~ E #4015 S8 13 £ (avoids constitutional infirmity) ” . Southeast Promotions
Ltd. v. Conrad, 420 U.S. 546, 559 (1975).

(60) Henry P. Monaghan, First Amendment “Due Process” , 83 Harv. L. Rev. 518, 519 (1970); Harry Kalven, Jr. , The Concept of the
Public Forum: Cox v. Louisiana, 1965 Sup. Ct. Rev. 1, 28 (1965).

(61) Barnett, supra note 28, at 543 ; John Calvin Jeffries, Jr. , supra note 1, at 422 —425.
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EARLE, ATBON GO T [ AR 25 SIS BURE, BT AR — ] B A A R R SRR A T Bk S R4
A e AN B TR A 620 BRI, G SR AT 2F (bureaucratic censorship ) Tt 85 A5 S A7 FiE 15 114 ] 35 B A
FEFF , B0 FAG) A 1 iy R o 00 A N 25 T CIFREE R T a7 e uib o W=Ritgii] RS NNz e = o 5]
(2R AR (evils) L3052 FHRUAS /BT (4 77 1k, Mg I 4k i 45 th 4518 A, 45 1B 7% 5 Hh MUs vl JF A7
FESE T 8 D3, AT SR — MO T AN TR O ERRARBR 1 A A, ME— 1
JEXT H S BRI i AR Y Bl AR E SO B L O, I D LR Y X IR R AA A T R
PR ] 5 = Je B AR 0], TR AEAE TR T — 2 3 NS R 508 0947 R BB L A8 A e 42 il vy LA
H2% 4 (specific injunctions ) 5 15 5 19 25 ] 4> (overbroad injunctions) | H iR 1F 7] f & 5B IE X =&
2 [i] L65)

A — Pt Ao W AR T b A XA b =i PR A ) F R s o I YRR ) A Lo
P AN F HTRR AR E R FE AR F I8 A Ay a aet: , (A A A N JE R I EATE T e A T e ar BRI i
AT ENEZ G A0 . Pl A48 QS ad 35 mi B B 00 A A o] 2 DA ST R () 6 A 3%, IR
R EHERR T LR X T F e i IR AESk = Wk £ R 8 A BRSO R, W E IR RS S %E .
W75 32 B BRIE th i PesE o Sl A6 w7 35 S 00 TE Y AR P A SRR R BLAL T ORI IR X — 18
SUDUEE T SO R R BRI R A IR 26, P A IA A RIS fe e i Bt 2 B b Rt sty BR ) 2 RO A
AR R 15 TP AR =07 o X — W [ FE 5 T 20— B IR 38 . Fatl, 2% ok = i PR i D ) 2L 0
IEZHEBR 0 BA X R AT 1) = )2 ey v A i 3R Rl BRI, A 45 B AT BORR A b, X e
AT IR AE L B A A i A st 2 T RBAEAE [l Y o7 R, 2 B A mlik F R0 588 A IEM T
EFEFE IR 2% F e IR (IR B R FHRNE R H G ) JUE M RVFR . ARG Z E S FE T, BRAEBUM
HA4 B 38 HF25 ( compelling interests ) , % 5 18 1 R B 556 B IERZAMEH I, Xk, X FiB
() BRI A AP AR O O AR TE T2 A A i AT BR ), 7 T A B4 IE ST T T .

WG, IR S AR — PR 3 1 At 2 25 g e 07 L9805 L 34 B SR 4 ( Scordato ) 5 JL-FH IR TR
B OC TR e i S mBIR AT ) B S T b R DR IR b i R D 0 S 4 ) BB LAAE 1kt
i, FVRSASA L DU AR 3 — WL, TR B 5 3 1 ST 1 S AT B i 42 i ( administrative preclearance ) 1

[62) William T. Mayton, Toward a Theory of First Amendment Process: Injunctions of Speech, Subsequent Punishment, and the Costs of the
Prior Restraint Doctrine, 67 Cornell L. Rev. 245, 247 —248 (1982).

(63) Id. at 252 -253.

(64) Id. at262.

(65) Id. at 278 —280. P4 ( Hunter) X M S 3047 T 43 1EAY [ 8L, See Howard O. Hunter, Toward a Better Understanding of the
Prior Restraint Doctrine; A Reply to Professor Mayton, 67 Cornell. L. Rev. 283, 284 —292 (1982). TEIXFsi&3CH , U H FR R
J T2 S0 A 2 X 43 i B ) 5 g e B A A DG B  E AT R SR SRR IR WA L AT IR Y 52 B AT A —— BRI EOK

it TR 5 T A A R R DX 2 S T PR AR IR EL LR 50 i A A, DX — s R (LT DURR A © S5 S FE My vy, {H Al
FFARAEIE P UTER BT — a1, WA I ATEAISIE .

(66] Redish, supra note 4, at 55 —58.

(67) B H-REAS S 23 =28 - IR I A5 4 7070 20 TR (R B 14 e o 45 6 4 01 8077 TAT 4% 1 4 (preliminary injunction ) ; 753 58 42 A
BRI IR ABE & . RS =R AR & A e e gy . 1d.

(68) [ERTHZEHEAYR AR5 ( Carter) 7 2006 4EAYULEE , H 2002 45 J5 32 & AR = Be AL T-Iics T 76 A2 3 1IE L7 I 2 sk ——
TG Bt ATy HE R PR 2 o s AT BB/ T o B AT SR R R A G I, PR L o AN 75 25T Freedman 22 BT S AOFR Y b
PSR o IEANRARIT IR AY, 53X — WA U F5 BR 0, i) ELAR 7T BB 25 16 M B 55 — 1B IE R AL Gk, See Edward L. Carter,
Death of Procedural Safeguards: Prior Restraint, Due Process and the Elusive First Amendment Value of Content Neutrality, 11 Comm. L.
& Pol’y 225, 226 (2006).

.61 -



(s EAER) 2015 4% 6

AR R 6 A B AT BB R A 22— 15 IR 1 IR () T 5 4R 357 ( Weells) £ it
el Jo g e A4 B HR S AT AR R 9% B3] TR I S0 0 B —— LT 3 T £
ST AR A RIS 4 307 A A0 4 10 AW, 0381 FL 48 2550 5 2 FSE AR , 7 A T
b7 T R 2 A HR TR B0t S 7 FLA T SR NS0, R 20 1 ol 38 )
L R S gk L e )

(M) % T EHRBIE

e TV T OAIBE T 45 E AR U R T L B A8 70— IR M, TR 9k th sk
F 5 45 L1555 B A U L 6 7 2 A T 2

TR, T IV« 2 0, WD 4, 45 1 9 R A 5 00 07568 17 1 A B
PRI My b I 0 LR A TR P B , (LS o A8 1 T A R B

8 115 L B P UG R 5 5 L 42 2 o 2 R A 4 e RHE 209, 7 1955 4F (IR
Mg SO BB AR T AT AR 0 S R RS BRR H, A Ab T
IR T 25 A A 2 e T 1 0 2 RIF T, TS (R I B HOR B0 R SUA 34 I i
B BB A, 45— T . FERTIRA B BT, — L2 e B s e A B B
Y, B EL L AT L AT 2 20 (85 T 26 S S B O AL, T8 % F 2 18 R 75 24T
FES], A A BRI [ T AT B ML . 5, e R O 5 FEEE . 7 SR A
U, 01 RV Y G 4 R TR A2 BRE , TR L BRI 25 5 1 R F 2518 iz 800,
R ST AP R SR 0, T 5005368 A0 I 51 ) LS i B o B 2 sk
B R 1, DR 2R R S0 S, AT SHATIALS . SRR RS
DATF IR HR IR, S RTBR A2 1L — 0 A B 7 5 1 0, L 28 T i R 4 2
R TR AT X TR SRS, 355, 300, SR/RIRAE T 1 ) — B s 00 DA i i
i AT A BT EO B AT 5 B R 2 O T, S A R B i A0 2%
Rl L IR A ELAT — B A 25 B ML ) 26, FRL IR U ) 7 35 9 7 e e AR ] 4
. S, B S R A7 A E S TR S L B2 T 1 7 I RS R 3R W P 4R
L AECHEL LN SR, DR T A S Bl A S P (LB KA DA , X T4 44T
SR [ T B, A A0 55 PR A R 25 R 74, 9 (8 AT T SRR L SR A
RE T RFFEMONLL . AT L, 7EEVRIZUC L, FRT R Bk 2 — P T BEA 8 I
NBGASEE 720 450 R, S RTIRAR 2 T 2 S MR R F B

S S P AIEEE BLEAT P 3HT 1T A B,y A o T DU A, S o 4

(69) Scordato, supra note 27, at 14, 18 — 19. FFEEREMIE , WiRRAFEISIFA 5K BUH AR (k2w B B o) , A 32 5K 58 42 B 5 1h7
RURE e SGX— R0, W= ul, A s« SRR 58 AU UR7E B WS S8 L X107 4 T 98 TR A IT & R4 BB
SRIEUNAT A o e, B2 FA T BT ) TR AR X S S AT A AR AR R AN IR T R . (HRAE
AR WA 00 SOYTH ) (4 2 i KR ] LA SR e B 2

(70) Christina E. Wells, Bringing Structure to the Law of Injunctions against Expression, 51 Case W. Res. L. Rev. 1,5 (2000).

(71)  Emerson, supra note 7, at 656 —660.

(72)  A$0VG (Blasi) 54X — sl 4T TR AIBIR . Blasi, supra note 32, at 69 —85.

.62 -



25 b 2 BT IR R U 18 3

=TS (A ST R AR Y 1E ST T T A SE R, X LR A AT RE O , X A — 73 — k&
L BARBOW E- WA K, (B R BETE UG i S B, 2R 750 8 38 Je S5 B a4t fn ] 22
BRAE T UL AT SN — 4, Tk S AT IR A e F R B IO E . IR —JEA b A R T
TEFEWRON AN HAT SR X R A5 IS o (HRX T 2 BRI SO B W ——XF TR 20518 A ik
Ui, Joie ] AT R G #R SR DAY EIE , B AR LA B ORI R R NR £ T kR’
ML Ss——ZRENARREHEATA IR . H2 3,50 2 PR AN R 55 /S 2 F ke —+ 7
FERRRIE Lt R 1 HAR M —— A SO BEA R Dyl S 0f s AL 4 SEE 5% ) Af R s 1 = i B o] DX 531
R B TR F W H R RS — R B T A SRR AL N F i
S BRI L 2 B ZR R AR R AT TR AR X — S OR A A B 1 ——— ] (I 3 BR ) )
AR ARIE A" Fe 7 s, BT UL, A5 S A PR B U =2 i L= A ANl R R 7 S5 AR i 2 F K
TR TR BODRE BT X RN IIZZ BIAE IR e B RIERE F e ik A S A AT
REME, EH U A R BLIHL S B A B SURIA M R AR R F Pl AR IR
B —A R AR L R, I H MRS T ET A R R ] e

F I AT AL o 22 R A DA 455 1 = R A D D0 S A 7 D % 42 R SR SRR 1 B, (HL RS IR Y
(U7 2030 P R I

IR BR T IR A O, FoAt e o A 1 AT R AT A B B A L o
CHEH A AR TR AT VLA AT TR, U I AR S 5 AR T 2 AR R AR Z AL
AN e R S AN 1153 RS S & T 0 AT B8 i w0 R S AT RS e Ry e ¢S E (PN A P e T
=5 T PR A S U A ™ 2 B N T2 AR R ) L7

(R, B T I ASRE IR M ALIA D SO T WA TSGR PRI o FESEH A, SO T DL Ay A A
BRCP 7 AE b=  BR ) S0 PR Ak, At FE MRS b ) R 5 LA R A 1k ak B D U R ] 2 A i R AR
A 1= PR A 00 Y 25K

T, AE WL -, ESCRIE AR E , 1 B A5 L S AT R 00 B — Ot o A5 1k S R R A D
YU RSz 14 Ak 2 — it 2 AT FR A X 5 18 S B iR T 7E S AR AT B0 T AN IFE F gk & L
AL R HACMAER o (B2 LR AR A S0 A Tl o B 58 Ao A A B, 2 ATBR 1 55 2 ) B 15
TEFEWARGE N b B8 Dl A S BT E B9, A7 IEAe SF J5 38 280 5 18 B9 e i 4 T T B BB 3 i PR il ——E
SEMARGN L, IF[E] 55 A5 AT eI AN S FLIE T E A 3 o, 4% o i BIR ) s DU B P i 2 25 T AR Y
Heaih

(EIEEH VN GURAY X —S5E ] BEAE S AT LEA T, N 7R 1R 153 X — S5 8 A B g fi—

(73) SCFH— ) EFH U IRA L0 B 5 5 = A = AT BR ] 5 5 0 A A FR i =22 (8] 49 DX, 3 A 9 [ 547 % =5 i PR
CHRRVF D) BERE T, B B ARA Tl (R 0, i 5 1) SIACAA A (4 B i e o 0 18 R RS S i USSR, Bl n e 32
BT . BT AR XM IE Sy B, e, SR BRI 2E TR b i desm /2 B Y 58 T RE RS 4 s th . (HR R
REARIN , FE ARV RTBR AR HISMEIE T, TR 2 B A ) BE B LU/ R RE R T E B X7 R BB R,

(74) Schauer, supra note 3, at 728 —729.

(75 fn, P Il (Larry Alexander ) JS A8 S0 17 5 4505 14 DX 73, E0HL AR DAL R 6 S0 £ 0 S22 25 1) 4 R0 HH RRZF AT 19 — TR S ) B
Yii, See Alexander, supra note 28, at 382.

(76) See Blasi, supra note 32, at 24.

(77) 248K AR U XA FAE L= 7 R A 000 08 23 AT FAR R A5 I AT SRR A AT B R 14 o PO AR A X A L PG %o A 1k i R A
SR A EET R T A AN O S SR, see Redish, supra note 4, at 59 -75.

- 63 -



(s EAER) 2015 %% 6 #

XS FIER T L A TCRTHERCZ AL o 237K e T R I B0, K AN 1 B AR R 5 IO
B RPEE h g S BRI R (HR IR AT BEA UL, X — WL S e vk A ML E 1 5 T B A K
B AN GO AT 0 S T SR A SR b —— X — A2 55 43 2 57 A4 FE WAL 3 A HE SR A4 B 4D
JEIELFAITERY o 437K FEWARON ) 70T IE ST AR A EME” LIS JURE” R SERE 1o B4, A A B
A 2B SR EMEEA RS IR ? S50 b, DI R A 00 g s 3 ATl nT LAJIIE , #4851 )
WA S B A, D2 S B A E PE Y. st 2 U, 725 AUBR A I B0 T, i T8 A A B
XEE S A EE A BE R U DL (AR (R O A, T 4 S e R EMEZ B R (0 . 2B A
JCHE RS , 78 AL IA R SRR L, 3 aner 75 1 SR AT PR B 3 5 e A 5 B I ZEIE 1Y o

PEAR AR FEWARONE )RR AR ) &b A SR AR —— (A8 (M RS RO 3 A i — U 2 4R
BB, DA 45 20 A S WO, ) S T XA SR A7 B, (EURR BT 76 2800 R 0 2, 0 T 1]
AR LA A HERR AR BB — B DI AR . BAR AR 1967 AFBf A TR] 42 45 1k B A4 IR IR o 56
(Walker v. City of Birmingham ) Hr IS fie ek Be sl [] o B DA ZEBELEAE I T AT LLHERR G (6] 4 1B ML Y
T (ER X I — R A HE R R 5 A 2 B DA s 0 B e 3 — M) ) B 2 75 A 5 T 70 , 22 AT 0%
RULGr 27 o ELNRFA Y, (B4 LR RO B HERR AR - 9 58 AR TR BE i 4 D A58 1Rl A T A9 T B X — %
AT R Z R RAEEF A 178 WA IR A, th T IR 2K 5 208 Bt S 91 B3 1) 3 o ) 195
JE 0790 (1) A4 4 W 1 J02% (transparently invalid) 5 (2) QR AE Bk AAS T4 #9522 R BCF IR RYSER
B K (frustration ) (800 PR RIEAR (E ML A7 2 55 AN BEAE AR A AN Z 18R Y AL 2ok B e AR il & 1 5
VAT (validity ) AR X AL 2e /2 DLORIIE 518 A9 K R 2 Tl I g M A AL B0 T A4 R LU 81
L LRSI, TR IR e 58 LA R ARSI A RIS, G 2Rk B2 i 4 F B 2 518 B BT ek i =
BR824 2G5 Al m] LA LA S22 i 2 097 OR PR E 1820 BRZS ol B A LRSI “ B
JERC R R FE A R A SME T (B Z AR T A0 W D038 B B A SR AN TR B9 785 o L 40
WA B TR 2 B A R (plain error) AR U830 T i FUES A R B 11 JCR00 2 A5 ) 4 1 X iy 2 4l
BEFIBRINIE o driteal WL, U] 3 O A o R I R4 LR A 1 S 56 9, BT A AR B i 2>
REAE Ay W AL A 2 52— BTN EARMER o LA, vk FUBE AR IR T Bk (Labunski ) i8I0 h
B T AN o LA R AR A TR GISMETE A, Q2R T ik A & BRE B X URIA AR A 2505 5B Z B REAL, A
AL AT LA 15 R E i 2 A 2Ok PR ARG R 1 8

BN, TR e ek e AR DA ] L LU0 ) A 0 o B O B e, AL I 22 4 sk — R
AIHERRARHETIOR AR E B o X WAL ECY S ATCIEAE S BT A X TR a2 SRR R 2 NI
FHIRIREEE (R A2 BNAESIAH R A DTS S5 . AERX MR IE T, IV 7 58 28 520 rp [a] 245 1 AL 0 1 1
Bk BEHERRIE T, (B0 T 25 AR, A OF RIS BB IR0z . o ke, ARME LA ] %) T 75

(78) Barnett, supra note 28, at 555 —556.

(79)  Walker v. City of Birmingham, 388 U.S. 307, 315, 318 (1967).

(80)  HPpy TSy A A Wi A3 AR B R R T I8 25 T R R AL, I FRAREC R L =8 2k R L

(81) John Calvin Jeffries, Jr. , supra note 1, at 433.

(82) Favata, supra note 31, at 185.

(83) AER, 3 ASESR M, — AR U AR IR AT B dn L A ALY AU S, B AN R T BRI 27 o Lawrence N.
Gray, Criminal and Civil Contempt: Some Sense of a Hodgepodge, 72 St. John’ s Law Review 337, 354 (1998).

(84) Richard Labunski, A First Amendment Exception to the “Collateral Bar” Rule: Protecting Freedom of Expression and the Legitimacy of
Courts, 22 Pepp. L. Rev. 2, 414 —415 (1995) ; Favata, supra note 31, at 184.

.64 -



25 b 2 BT IR R U 18 3

WHTHA AR TR B AR R A R R s ARAAFAE T

BEA, e B R e S W, i PR o - 3 K A AN A A S T DX ) fEL T S
JO7 AR L= iR ) D DU — B B , DR b AT RS S b = i IR ) i D), S A A SR WS 3k — L
IR A NS 1), A D0 X — B ARG

OO, 290 FLAT S B A S AT BR ] A9 A% 0o N B ——HR RS AT, 8 S R T ) b R s 249 091 45 |1
P AR, AT i 1 45 1 3 iy PR i DU 6 4 mT LA, T EL 58 4 B0, R 4% a5 RO BT U . A2 8 1 T
7 751 HL o — W X 1 i R A D) ) 9T o B 4 R AR TR MR b R A SR BE B O B
UnSRA AT PR AENE AL AOTE o RIS , T [RIRE A 3 b, 2R 96 LRI S 22 1“3 7R S 01 i SRy R ik iKY
TIE SRR BRI DIRE , U HUEEB BT 7800 (0 RIRA R 0 T U], M (A5 % 7 2 S0
ORI A AT PR , 045 H RS AT, A5 LA B A S A9 1 p e A Bl , DT AN A7 A 18 S 2 — 1B OE
FBIMREE . FATATFAIN, DAL WL R G182 B IS I8 2 IRk S BR B4 A R R R AR 3 A 1Y
PR, 33 HL AR BRIt i 1 - S i BIR o ) B 2 15 ] LASE IR 4500 F i ?

BRI, B SRIETE N . AFA T AT LA B, 6 2 BRAE BT RS A = i FR A Y A Bk v,
A IS E A LISE A5 A d R, A A B AR b B HAB R R 2R . BEAR Ante, DA H < iy IR )
Fty B ] D145 D o SE A 1 pl R — s, I LA g Xk SR RR A LA AR B 4 o O e A 1o 5
WU BB e 4 PR 1 = i R A 0 A 258 A JCTE AL T

FET LA, TR DI A58 < 45 11 3 i BIR ] B ) R 2 7 52 3 B 119 5 RATS SR A A7 A 1
ZLPERIATRENE . JCIS AT, FA TARICIE 1A GK — i« 2 AT PR 2 T DU B A AR 2009, S A Dk
THIC A MR, BU A A A A SR 25 EAE SRR T, & R A 1ER B BUN i a
ABEARRFIE, WHE UL, BURX FIe T AN T — Rl 2. X JCRERASR BB 1,

IR NI ATRIN , AT EE 11 = i BR ) 00 e 28 5 [ o] 5, %733 — S 00 1) b3k e S 4l
Hoaksi B2 BRI NNTETE T 45 A R AR 22 B BE , FF AN I8 1] 25 1k 2 A FR i D
W 8 S TS A P o X — B NI TR] AN (S fi Ao AT 6 2 o iy R A e D) ) A TR AN Tt 2, A
T AN DB 576 35 32— IS0, iy EL DA SR 22 iR S R, B F 18 A el PR3P B 1 B R A HE S 1
HARGER , e WA IR R A 32 2

5 — WK (R FATBR ] 0 5R A SRS FR B R T IR . s, 5 A R SOl 1
IRANIR] , 25 1 iy BR ) S U 40 SR 2 A S R AR A AR T, R BB AR T8 70 H A 5 38 AR A ek 1
AT SN A o A B S i SN A BRI 518 A IS A RTIR 2 T o WA R
R — AP I — A8 P A 1 2 R o B0, R A4 i S B S R R AN I R B Y T L RE AR IR T
PR

5 AU RHER M S AT R, OF ELZEAE i R SO0 A R E S — bR AR
A 11 S T FR A i ) B R b AT PR B 222 0p T PR SR Z T b AT REXS THA BRI A
(DR3P RS 2 R P, (EUR BT 7, AR T 598 A AR M, B i 2 AR X — J5)
PERATAERY LR . R, SR EEAEAE 1 = iy PR A U sl A AR, (SO 9 28 FL B S NS 0 . i dn ]
VEZ A 1 A BR ] S DDA ) 25 2 DR B B — e, i D A% 14 1) AR S o 20T M 3 — T 4y PA) 7
WHRELRL , O AR B ERR Y B E o T A9 RIRE L, TGI8k — B U AR5 s o G Ao 6 5 , T
VTR AR — A IS ——A 2 1B A A o o B O A%

- 65 -



(s EAER) 2015 4% 6

= RS T A 12 B R e

HIAT B E ST N RIS A 12 AR SO, B SRz AN, AME R AES H Z i, A ik
AT BIR A B DU AT SRRt FH )5 R, o T R R ANAT AR B ] 4, DR abe =8 i IR ) 7 3 1 e T B2 1) SR BUIE
2, AT RERME— AR B 2, B LU R Al D AR A9 AT BOH AT HERR (administrative preclearance ) ;
R, A8 FLIR A AE R SR BRTAE L S i B 00 F) B3 P A s 2

B, W0 S e AT RV R T F AT R A 1 S A ER A RO O R e A
TEBE T TRUTAE 1S A PR 0 A i B AR T A I B 2 o — T 1, 2 AR AR T Al 24 %) = i IR o Dt
W) 43\ i e L [RD AR A AE T b [ X — O 2 B [ S A AR A ™ A e e DR, BV 2 A v I
XTSRS AT PR HAR T B AR A N EELL L Z " o o — 07, AR R E A S E e A
PR RS K ) 1 S AR 1 A IS B B B B S 2T i R A b o IR ) D ) T A O e LA A
Yo AEA B, 5€ FED6E 45 1 2 A BR O ) 55845 508 A BE  GA  A0EE L R ik Be e Ak B
JEB A b mIR S A SRR A s o 4 12 W B WP AR R . X2 JE B AR A BRS04k ik
e P LR BT I A 1 = i R o) S0 ey AR S S0, TR ANAR 1 = i R ) S0 £ o B
TG Y BIAE , 76 518 F i B M AN AR 50 R, 28 1E R T R R e AR 2 00 T M TR AT
PP EIE A BT RS 1 o 5 2 FRs Z A7 0 B8 B0 B0 355 38 A5 00 w5 AR R TS O T
WK 1 AT R A ENRERS 0 508 A PRI R AL Z A AT REME . R, IE N B SO sRIA Y, AR
-2 FTBR G NI A R E e B U T LIAEZ AT . BAREZ USRI [ 598 A h BIe Fw] ik 5k
B AN A S BATEE A WA A 1 2 i BR ) S U g b B (H 2 3 A R kIR TR A 1R
AOBIF ST A R DR R LD R T R B2 o A3 L, SB35 e 20T - i e, 455 1 3 i FR ) S 0 R A 4
RS R AEFAE A, R BERAE e BN F 5 B AR A e I P 008 5t 2R, 7R 0 1 A L 500
FOIEH SRR BREIAF 18 A EIE AR Z .

RO, A7 B iR D 3 ] 2 i R 1) e 2 B A R L 200 70 M ACA0 26 [, 3 iy PRl i 32 28 e %
IR AE R o XA A A L S0 T O B4 AN H 1l S i R ] 54 WL — ELRR ST
Ko 2ond (S FEAY ) 25 1k S FR DU e 4T o O 2Rl (E2 i T3 IR RN A AR A 4, PR S
IR ] 702 3, e e — 1%y 2 B it Ll BB A R ] D AU A7 B AT HRRR

GAVLFE [ B LR AL, T AT BOE B HERR 2R XA LRI HAA ) 26 -

—oE R RS L AR VR AT AR Al S A R AL SR A% O A, R TR AT B AT HERR
R EEMNAE . EFATCRGT, T E A O MOF Al AL L2 0k 23 B, =247 B Al HERR i B
A2 PR R 2200 o T P LS SRR A R RS AT RE TR 1 MRS PR A B D AR A S G R RO
KB AT IOV AT 30 1T 45 S RSP FEE 0 RS0 5 o 52 R o e A 2 A B (OB I I) ) (85 v
FOPHAS A 1 | PR A5/ 300 T A5 C S T A5 ) ity R A L 0 RSO A o £ o R AR A, DR BB i A
PR VR 0 A et RRATHE BT R 1 58 45 9 R R L o JHC ey ol JRORI IR b R a2 A (I

(85) ARG 20 AU - AR L 1L RO R M B 52 4 vk e 2 S5 7 THT A TR CUB L, B 29 2 T TE 0 L LI XL L i A R
HORRAT BT AS BRI o A S IR 55 ot 0 A T B A D A 7 BRI A AR A R (EIX — A SRR LU 3 oA A BT R A
9, BRI 2 A R HSE B b R AT B AT
. 66 -



25 b 2 BT IR R U 18 3

5 ot PR R A 2 ) YA M A RS AR A R R AT ot R 2 G ) E S e T A HISRT 45 11 % o A% o 2 R 1 R
WL, I ELUISA 1 HOR IR A SR — e e o Behh, (Rt R U B E ) S i A T 3K
I %F FL 5 HR ) (RIS S AT A 7 BV Al o

TORHTEARIE T ] o X TR AR () H AR | ELIGE I B  HE AT R , A R AT B AT HE
R B, MR CIRARH R B ) S5 RO RLRE , 3 1 521558 10 4 B 7 e ar o ), OF B AR A 3R
R U M R BOR RIS B AL ZE 0 DR A A, AR B S AT e 18T AR
AR ST k2 T i R A 4 1) S RS BT e ) 26 1 2% 58 2 AR BRI , i TP A E R B AT N
FNBAT R R TEE . PR CELIE 3 DA Z65 2808 M 55 BT AT RLE ) RO MLRE , 97 ) B2 5057 Y
E R AR L TR A R R (5 B BRI B L T 5 I 55 | 1 24 A K 32 Bt O T TR B A9 L
IR A 1 £ S5 55 Bz, (88 0 0 I A5 JE B0  1a) J AR J 32 IN BC  TRUAR B , B 4 e 280 R 326 v 3 )
BB | FIA DX B TIT L T P B KA SR TR A R o R, T A X I SR o A 5% (9 2
FE AN BERSNE ROl RS TE WM B, 76— @ R b A Ay 2 X0 I i 1 = i o e 1 — IR 2K (8%
BEAh I T RS, bR T Lo R 0 UL 25 B ML S B A B R B T BES, 1 1] 1l 40,
TR E LA V2 AR E AT BT HER

SRR A 0 W AURIN AT A — B LR LR AE 1 2 A R 0] A — SRR
s, TCE E N AN e R LR ) LR A SR A . HARTOR SR AT A ] 2 i
KA - AL B2 Z SN ALY (RGBT ) o A LR R R A X TR, 3R
FEEEE e T R 6 SO L (RIS BB AT 19 ) 4 R AT BR8], [l 285k ™
FE & AL I 2 2 R 5 Be ) R A AT BCRR T I HE A H BEEE DT H o 1T A i
B REBASEINER A RO R LT H e 2T 28 [ 55 B ) 47 L AR AT BGRR 1 s  HEBA B B i A
FIHE LA, IR R EL A PN A AR S5 LR ST 5 ) R A — B AR A B DR R IE A A B
[6], JF N ST AR AT F N AR (LS O % A RE AR A 5 S A AL IR ) e AR
JEA 5 RN RS B AR I EIBE I A 19 3ty EA T AR ELBE 4, SRR A SE IR R0 1 ) N A R R A
P

1A T FE AT FL R 5 T DU RS 1 B DAy 40 0 ) < i e o B o A R LR i, TR A A ALE
A7 PR T A B, 17 24 8 [ 5 g ) 7 PR A T SR 1AL v, A R AR S VR RIS, D el i A
PR AR CRRAL] A 28 B E ) 17 5 ) B A SR VS AT 2 2 7 il B2 L) 7 e L 4
i G BER AT WA H A MR ATV AT . E 2O AR A AT VR rTIE R B ALY, (6155 Be ) 46 ALA T
HCER I IR 22 JEA 45 A 75 25, AT LA HE 5B 2 457 k3 Hh sl AR R AT GER B E . L & 1E 8
H FEALIRI R, 007 2 A% AR BT A FE LR R A T VR AT TR RS2 D7 T, R A B 2% 01 ) O B M [
FORTHUE B (2 0 RAT RO LR R S BRSEAT VR T B, R AT R A A . R

(86 At T AR LA B RS o W& 2 27T, BT L2 2 LI DB A T AN 1 R P AT

(87) L8R, KT A XKME” R A A AGEM BB AT,

(88)  IXZEFALLIR ML AR 5 44 LA b7 18] B0 A TFERT 1) T4 3 4F L b B9 -& IURT ) i B B

(891 ol [ 5 ) ik A WL BRI 2015 4E 6 A 3 H RAR I SCT0E — 20 Itk 747 v 90 25 AR 5 T (00 1 L 368 ) sl ok ol T
LKFIZERITEET B By ik AR I S B AL AR — BT R .

(90) X — 77 IHI LA ) SR B LA AR 1)) CA i U BT A5 0 i) (U A L 91 (i 0 2 R B 125 ) P ML 1 2
FURE ) LI AT 5 AR 55 BEALE ) oA T ) i MR LAY s 8 TR ) 45 20 25 A i ML R R 31

(91 ik HUMLAE A BAR R A 22 (H AR T] A S AR A2t o R ) B — AR T 1Y

- 67 -



(s EAER) 2015 %% 6 #

55 ) LR HUARA T B T] A S AL (LA TR e 2 o AL ) o Al i LY e, N AAT
TR HE T HE BB R, 2 RN 2 R R AU A O A, RS AT
) G R ) [ 7 L5 5 i R 52 R TR A I B R 31 BRI A0, T T4 i & AL B 3R 9 52 o
NG A R BB Uy e S G I 17

PUSEXSBE 22 AT s B SR AT T B AL AR O e N RS B 2 WE AT R i) 5 T SR
SE , EATHR S JIEAT R B, WAL A LG IR ARATA AT

TUR MR A A o MRS CHRELIE ) CHISBCIE St 20 W ) €5 368 AR 55 il e 25 ) i 22 4 L s
(A7) ) CEEZF W A 5 F s B A BRI ) S5 A RLRE , IR pReash A ll B 4032 8 S O F- R T R WA 7
AL JBE , 6F T 3048 I B8 (4 PRl ) 42 T 2 def A 3020 VAR A5 0 5 B4, AN 2 ek, O T L% I 3 A
DNt TE R A MU I R TR SR T AR B AR (I S AT AR 31 S 25 491) 26 62 255 1 3k (Hh i
A1) 5 46 Z% (CHESRE 35 IR A B 5 18l ol M i ) L b i N RS AR T 48 1 o o S5 0 4 )
(rprie N RN [ BRI B0 ), 9 DG A 030 BV it AR A5 i B 1 AR

N HI R U A T B AT HERR b T LI U A AT B A HRBR B AR R AR ER T, 2B
1E R TR TgE,

BR300 AT BOCEE BT HERR A W R ARAE : (1) B RAGE R B3 45 R M dl , il Ak A AR
o WAL B SRR 58 F HR AL L e FEAS R, X T BN 52 B B B A B O RS T A Y
SR BRI, SN AR R ST R B TN SR AR E R A, FR R AT BORRTHERRBR TR 4R
S AT R BT BV AT R EORS: A E AE HEO RIS, SR AR AT A L, B E A TR R AL
WSO R R Z B A (2) BASRALAARIE M LA R Balott o B AR el 1 2 = i IR 1 ik B A Y
— B (R AN AN, 1 — B 76 3 [ 1917 B ATHERR LA 2 THORMIOR . B & EaRiE R Ok
PSS T RLSE B9 1E 3 CRYAT BLF AT HERR T BEAh, Fe R0 A7 70 2 R 9 DL A B 18 0 Gl 7 Ll e VIR
I R AR IE ST B A7 AR (94T BCR ATHERR . f140,2009 4F 11 H 7 B sy il i i v i il A,
H RGBSR D, e & F R ALY 5 IERX AT B ETHERR AR L, 3 2k A AT B A
HERR S EA B, AR, HX 598 A S H Wi, (3) k= IE Y A dl iRy . W Ak
P R (4 0 SORLAE Tl S AT BN B3 ROR 1 H i Jm DR BN B, R IR R 7598 A 1 RERS AR 21 1E Y
FEFFHOORIF . [RIRE, 2% P8 B I 14 Tl AL, 3o Fof )k R P ) 15 30 A AR S N S T AN AR 2 — o i A
ARRFE , 5 X T 508 H H ORI 5 B A BAT AT L) B2 AR H s & i 2, 3R 47 B
RIHERR G — BIA M sk = IE S Rl ik il e 7o (4) = BER AR 1, A7 N B3 A i ARG K
X — S AT LA ARG . i A H VS GBI LU B E AL B 3 45 26 SO B, ph Tk AR
TESAFT B ATHRERR T-Be A7, 3 iAo B HERR S AR UL BA A S R BE R, (A A RE R
VA RN T R A 1R AL ik = W U bm ofi  [RDIRE, oy Tk = w4 R P, A O A HE R B0 T
PEAS B I A A A 2 e B2, LA B RR AR 25 5 A R sl 22 R A P 106 1) S i BR ok 7 3
J17 FNC R R b B BT LABOR, T DR E T 3 1 A9 AT B ETHERR X T 598 At A ORI fE

(92) AFIVERMER S ILCMBEL) 5 37 4%,
(93) A F A ERRUE TS UL QUG 5% ED R it B A5 ot M A Ik ) 5 4.5.6 4%
(94)  “Us & b Omies | SR BB 2E)”  http ://media. people. com. ¢n/GB/40606/10451375. himl, T 2015 4F 6 H 25
H &5 Vil
(95) (AR NRILFNEEE S AT s BRI ) T8 i ) ) ok A7 o R e e — o L A6 ) 6 AR T
. 68 -



25 b 2 BT IR R U 18 3

FE
IEAN ESCHTR BN, S AT R B FAE L XA B RF . CSACRIEE IR 25 AT R i N AR, B
SR VAT « (1) X = iy PR A O3 P 50 5 i 8 2 B D A 4 Y AR 5 (2) BC A I 25 A% 14 5 i BIR il
TE—E A TR PTBERE A VRAY . DRI, e e )47 B T HEBR T 35, FRATIF AR 4 X 230 Bk 2, (H a6 20
XEHMEARACHE , 3 2 45 45 45 1 S B BR A U A o BEoR . Ferp b 20 DL A (B SCRA ) R L e R BR
JEE My Dol N I Y P R ) s ) LR i B A A o e IO 2 1 i R o D ) g [ 47 B iy
HEBRAY A I ZER

R, BB IR 1 AT PR B0 AR QA A — IR U ph T LG R A B SEARAE , B
IR Yo 15 2 5 148 R MR R AR R R BB AR 70 e S iy PR ) - B 160 LA 3 e [, ok 2 iy PR ol e s 2 22
A I T I 55 G AT 2 TP i hk TP k4 5 i 11 BB TCP BRSO 7 ELIBTT 0ol 7 i ik
JEHARAN ISP/ OSP FYSE R Ar 4 o LI 28 T A BRI B RRBRPEAE T — D7 T, Hh T8 S AR T 4K
FHOR, AR E AR 50 W25 55— D5 AT, i ELIBC I 0 A BT DR, B I 25 T 1) 2 i
IR ] 5 3 22 1 52 P IR AR R R BUR R SR , 1052 A E A IR 55 RSk St . R IR & Ah
I 55 ) Sl ) 5 117 BIR o) 552 B s b T BRORF ARG s T ST B9, PR S PR bR — R BUR AT (state
action ) (T (EH R AT A A A2 , A AR 25— 053 5 AT KR A0 2 1h I 55 R 1 © B2 DF R 45 3RSl i St A
W, P ELI  A50T FARAE ( 3i7 FIR a] Jer O — A T [ sl S [ AR 2 « R TBD IO A ey Kb R o 5
ATRR S 2 S22, 76 LR R 2 SRTAE 1 2 iy PR ) S DU ek, iy B R A2 490 2 U0 5 T 300 E B 64 4500k
AT — R ] AL o AT EAE T80 75 IS B ELIK I B RFPE AN S 18 B b i (E A SE A B XA A
FRLER [ 25 it AR 2 I R NI 55 08 T e o i B 14 1 2 [

The Doctrine of Prior Restraint
Chen Daoying

Abstract: The prior restraint doctrine is a doctrine with a long history in the field of freedom of
speech. Yet it has been criticized ever since the first 50 years of the 20th century. However, it cannot
be denied that prior restraint is more intolerable than subsequent punishment as it turns the censorship of
speech into something normal. At the same time, the criticisms do help the prior restraint doctrine to
become more perfect. As to China, administrative preclearance is the only expression of prior restraint.
Based on the shortcomings and in order to make it legitimate, prior restraint must be rebuilt according to
these demands: taking laws as the only source, minimizing discretion and being controlled by due
process.

Keywords ; prior restraint; subsequent punishment; censorship
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Evolution of the Concept of Comparative Constitution in Modern China
Han Dayuan

Abstract; Under the background of the new policy in the late Qing Dynasty, the “ Comparative
Constitution” first appeared in the 6th period of Compilation of Translated Books in 1901, then it
gradually appeared in the newspapers and periodicals, academic works and law and politics schools in
the late Qing Dynasty. Although, at this stage in the late Qing Dynasty and early Republic of China, the
concept of Comparative Constitution was broadly established, the content was limited to the translation
from the foreign constitutional works and text. But published works, whose theme was Comparative
Constitution around 1930, highlighted the main content of the concept of Comparative Constitution in
China. After 1949, the concept of Comparative Constitution did not stop with the abolition of the Six
Laws, and it continued in various forms. But due to the influence of various factors such as ideology and
so on, no one took part in the study of Comparative Constitution for a long time. Until the middle of
1980, some books, whose title was concerned with Comparative Constitution had been published.

Keywords; comparative constitution; concept history; subjectivity; compilation of translated books

(FHEHE: 3 &)

(40)  FHHTG: (1954 ARTEIL N E S ) , B HH RAt 2014 4R R, 26 84 BT,
.79 .



Tk RO I L0 7= ] J5E 1% 1y 52 % e 55 BIR

FREE

@

B EXAREMZHEAKRGRZBRREM ZH G —ANRA, LA g Tese, i
Wk R R R ARILT R M S R AR R R M R Z A e T, BB 1975 FREAE,EX
A 7 RINIEIE PTAFR BH) A ik 2 W = 4], BB L3 B 4 fe 5 3 4 = B2 B B A M Z 4, X
) R I E MR R LA R R M R RS AT AR A B R, 2P A A R A 2R R R 6d T
Z 53 5 B M 6 %) 5 AR AT SF BLA 8] R 69 iE BRE AN DR vk R M ) B0 e, fEAK SRR
F AP ERT L, RBOREM FHEEARKG —EREA, ERANGEERENZHE, £
AR % 7@ T AR RAVRAET T L 256,

KW FRAXEMZHE B AK IR

—5lE

TN A WA 2 O TR, AR S OL T, 208 % B GO B, TR 2 1 72 2 AN 5 W0 Y
WRBEL” U RO R B R BT 507 7, B A R — U0 9 e iR 3, Gl AR T o8 1 Ak
HEL2) 1950 AR B CHFIRTE ) 1) 2001 AF A CHF U ) , T 1 A5 22008 7 il BE N — T 0 1 56 4 9 R 3L
[V 7=, I P A ) ), SR [R]85 R /) , ] I 7 A A0 7™ ) S BR 2 7 W , 240
TE W B BT B A e . P E ISt R R AL, IEAEIE i A C B9 RZEW ™ B, RIS =
JrAa S I D =, 2405 W87 W BE DR AR S WA 7 i o AR R 2R I i BE A A S8 3 i i A, SR T
JERICHE PRI E A 1 o T T ) S 2 0 7= il 38 A G A7 £ — S (B4 75 M M 4t 1y i 77, B o 3 [ ks
B 8 RZEA R W™ i BE A RILE 5 FREN 7 il B LA T R— 119 WA 58 9 A9 2 R A 2% 5 12 2 ™ il J3E
HA SR L[R]30 30 A — SEAE AT R Y M T 5 DR B ol 8 S5 it 1) e e B0 T A Fp it — 20 5
o

HEATIE H OB 5, B 5N 50 DL T G AR S0 i BE Bt I, BRAT T8 ST A K Rlik
Ak E SEEFERK A b TR I = il B KA 2 [ G R 7 4] 14 S — g
B AR A E AR DT s v, FATT AT LR BUAE A W 7= ) A e b 20 o1 W = ol -5 3 [ 0 7
il B T, A HEBA T A B2 o, AT TRT A B — LU R AT S B A0S S i 228 o AR SR8 RT3 i 0o e R 5k
FEURE W i B2 1) 13 2 e JE RVBARZEA T 508, oA v [l 2 77 3 2 ) o e 4R I — AT SR AU JR /R

o dUHRGH R AF A BE VRN, Bl AR SO 345 46 S HCR B 2 Il A BURMIEIE S8 4 VR vt H 7 R VD
(1) [RIW.H . (KEE) , R EE A 2 Rh SOk AL 1986 4RAR, 4 206 T,
(2] BREE OO T AR N R A [ WS A sl R 2o BTy (94155 ) , 1950 4 4 T .
.80 -



BAMREMFHEN T ERXRGIAR FES

TR IR ZE N 7 o B 4 g S A

VERE FEEN 7 1 B o — [ I ZE W ™ i BE A% L, H AN e S — [ R ZE M - il FE ) 2k %
kARG i R A SE R 7=, SCAT 23 50008 77 ] B DG 3R, A S B 9 A, 0 8 KM ) SR 00 7 ol 2 7
A T DR RSN o 3 W 7 i A PR T L R 00 7 o A6 S A ] S

(—) FDiktese d a3k B 7= 0 70 55 51 0 7= )

ERMENER S Bk — PR, 2% Sk, DA RIEILR W= L 4t , SOA 2250500 7
&4¢.,

A B WS AR 7 A TS WA RN IR . 724 RAUSIR P, ZET 190, ToIe WS i BT A i 2
S BT A, AR SR B R AT o WS R, R 2 8] A I 55 02, B s e 28 T A BB R IR i
J5UR [ C B AL RERUS A FRAY DR ARAL L2 TEE T R RAU T N R EAHUR , dd SER 5 4 7
A FBUF A, FE5- 52 PR LB IS A AN, HAMS WL TR G I IR A, AR ST 3t , SOV 7=t 4 S 5 0
7T, A SRR BR TR o A RASHS A P I 7 1 L, 55 o S ) U ), A A= A i1 10
FEIEAT R LS

SERIEARI], TCRAUSIADGE o AE XS IR  , RFERIWA 7= 73 B0 ST . ZE1 I = AN B LS AL 2
WSS A, —IHFE T A O A, RA Y2 1 E s 8 AR B 45 SR, U R AR B ZE 1
7o WRMLHLRE , 27 ] IR W07, A AT R BE S . “ BCEERIIA B9, F 0L, i I U 5t
BRI, ZARYERE, AL 7 AGHBA R TICEHR? kbRt bt , 2 Bk iz @ A RAUS I
H IR 2 LLZE DT BOE Z IR AR BE B I 2 AN R A PO (RSB 1, LR BN, TR A AL
A, BEAE AU T B SR A — S W P E SR IR, ) il 2T Bk M LT B T 4k
FERBEA TG o Wil , © LoV B SE B AR B DT BRI L8 I Wt — BRI A 2 IX 5 Y A R
JE ARG L0

B ) R R % T 3k P AR A R R L, AN S I T e R B R B i EL X R R R
Mo FW), NMTBLLIR R A B B KL 32 SR AL 100 HR ok i T B IS AR A B¢, IR B i LS &
HUANSE R LA O 2y 508 20k AA AR, DLRAIE S AR B U 17 000 T Vb 8 5% e M AR, o 3
TRTRLIGE TS ATRAE A Y ZUR” o B X FRA B H B, AAERFIS IR A 1% H Ay
AR A LR TR AR 7O

(3] Angela Romano, Matrimonium Iustum, Napoli, 1996, p. 84.

(4] JM: (P D) , 555 B 1R 2004 4ERT, 26 196,202 3T,

(5] Pl ORBEE R RIEM = HIDITE ) , 2 RRAE 2011 4RRR, 36 49 5,

(6] BREAEE. (% Tk 5 ) ikt 2006 4R, 55 126 11,

(7) Le dotis dictio J&Hx B LI E 1) > 1511% . Mario Lauria, La dote romana, Napoli, 1938, p. 7.

(8) D.23,3,2.

(9) M TN 2 B US I B AR XU 63, T SR 19 R R AN SRR A, T LAY B (7 23 R B AR DA IS i A . 2
WHTET - NSRS EN LA B ——% Sk b i Wi B (RAEETE) 25 16 4, IR At 2014 4R, 55 86 UL,

(10) D. 23,3, 1.

(1) [EIWASE - SIS (P DR EE) 2R, o E Bk A4 kL 2005 4R A, 275 120 T2,

.81 -



(s EAER) 2015 %% 6 #

g LIME AR A mir B 1) 7E WS R A7 S 3 1], SO I e B A — a2 19 S RC AN, 169 1 2 BA SR
Ao AR FRAURE 27 B A 0 BRI, DURIE I L W = A A Z AR AL . 9 1) B I 7 s iR
(R B - RGN TN RBEE R A 25 7030 BRI , SE IR BRI 0E A 48 2 AR A 54T TR R B sR S R b
MEE Y —FER B R R )

FEMSWAAESE I, IR T AN RE BT SRR A [15) (HAE B IS B 22 TS0 T2 B AT AT SRR A - Al A iR
W HBE ST A IR B — ANk R LA AL % , NI IE 2k 25 20 JL SR 2R 0, 010 7 WS BiR A 9% , f 45
BUISMETIET- MBI T, BRIB ISR T IRIA A WFp, B 22X 02 2 F” (actio ex stipulatu) 1% 22
Y ZF” (action rei uxoriae) , “Z23 LY Zf” FFAEM L IR TE Z U7, B MK 16 06 ar N5 LR IB L
(L T AR IR, BER S R AERR 1 B0 F IH IR I, YRAUT UL 45 AN I 4k 7R T < 2 =2
P RETEAEDE, RETINER 2R, FEBEERFAURE L, R AR 2 AR, I 0L %K
A AR BE I, IR FEFRET  IRBOR AL A A gk R, I H G AR A REXT H C 37 I IR IR 1R
o RETIRTERATT 530 4E A IERR T Y Z U, FLIVFIE Lo ol b 1 4 R N 36 e M — [ 15058 1
VA L7 ST TG0 YRR R A T O A B A

AR 3G SR, 060 o) 8 LS — o R ZE 22 R 0% 0 SOV 7 ] 0K O R AR A B O A 52 4 ) A B AN
PSR (H R GG AANTR R 3 S IR A 7= 22 v, T8 WA AR AR AR 00 T 3R 3 o 30 I8 77 o 2 36 ol 0 0 1
LY 2T, BT AL A 24 0 W 7 ) %) €052, (2 3k 7 240 7 U ™ i %) 1o P b5, o5 S b TSR vk
TERTHIEE o h  E RIG G T A S — TR A R G R i B, S T % ik e ) SR ZE 40 W AR 4
BN Bl B TR B T — R A A Ak S 80 gy 3 B, A R
MRS FELE TAE NN R W0 % B i i — 50 37 5 35 A R T EL R R, vk 1 A G
AR RZEWE = ] B A= AL T AR 0] Z A 2

(D)EXRFEHRRBEEDHREM = E

B ik BEA LR L gt , A o B = il i e . g Bl B T A, AU S R
T e G R AR A [ ST 0 T ko7 o 1% ) IR gl G 0 9 o A Sy S22 U 7= i ) — e
FUE . “MHIE, PSP I BAT 4 XE AR n v I, A 538 5 e HL 22 42,1965 AF 33 [ 45 i R 32
BLE, DU B8 NS A SE bty 2R T AR BR 0

SRR MR IR By i, i ok T (€ A ) o e sl RA , AL SEAT R
FEIL (R ] L p SC R B A BRER T ZE AR B 2 AN SRR L AE 1865 AR R KA g — R
P R, (S R M) X R A = A TAR K, A Ho b i R vE . MARFISA B IR B K
I BRI 59— 22 T4 R R R B o B P+ SRE , 2 o B vl B B 1) 00 43, LR e 2 BT oy Ak 2 A

(12) D.23,3,3;D.23, 3, 21.

(13) Raffaello D’ ancona, Il conceito della dote nel diritio romano, Roma, 1972, p. 90.
(14) D.23,3, 17pr.

(15) Raffaello D’ ancona, op. cit. , p. 129.

(16) D.23, 3, 6pr.

(17) [A7E 1 5145, 55 125 TL.

(18] [E)yE: 11 514,55 121 L,

(19 MRFfE : CRIEW 7= ZF5E) , ol ok o H Rt 2001 4R R, 26 125 Wt

.82 .



BAMREMFHEN T ERXRGIAR FES

(18 S B X 3 RN S S A ) A, 70200 S5 I 1865 A1 1 8 KR SR BE v, ACA I 5 B i A AR K 11
23], L — AR EL, th B RLD R SR R R GER , TV 7 LS RUR SN T 5B 4
SE4 H 1 SCRCRIENS 77 (20 Lo FZE 700 G W 7 A ML AR o {ELR: 78 1865 4R R K H 4t —
FRVE S b, S S A ZRJE B 70 O PR T AR 22 30k e RV M A 52 ey 220 AR VR R ZE I 7 i B2 B A
SN TE M AERE 1T o35 W R SE . 1942 A ORI R SR B M) Dy s b A9 58 R Ik it S
TLULAEAR 2275 1 EE 1865 AF R i LT LB (5, 41598 52 )32k 1] IS a2 L Ay R 2y, (HLE MRAR I i
I 7 S i W R R B BEAT A AR o ORI 1975 AR ZRif -+ 0k [k 2R 4% [ o —
SR 0 A P 0 B 2 230 TR TEAR A T[] P I8 455 70 ) 0 7 i A0 DAy 12 2 I 7 i, 45 % Eh vk vh i
G B (A O o) B S B b 2 — b 23 Sl W 1 BE ) B RE I 23 AN T o R BT RE R AL, LA T AT
WO RZEG I HR IR 2 B IR e, =] DU g e e L [ml pR py At s 7024

BB M BE AR RN SEAT T TR, “(H R AR AT I W™= 2 AN Al B L, B ICIEE VAE o)
B Z BURAE 27 1250 S5, o PR R LB W AL S A TRURI o, ot R R R R A (260
CPATEIBCH BAEICE AR, FATIRABAT XAt ” 270 7m0 b, Wt iR iR i 55
AR A AR MRS, B BN L NZ 5, AN AR B AS i, A 1E 2 X7 APk
IS PIRE T A OCHE ") B 1975 4%, RORAIHEAT ROE SO . 7E 37 B9 Rk i b, 1B SR BR 1 968 9% 1l
JEE 5 R W 7 1 o 30 0 7 A 5 A ) I 7 4

AT DL, 1865 AR 1942 A7 1 R A FTE ML RAE 32 B S 0 S A AR IS, (ELAE VA A2 IR 22 7™ )
JE AT IR A5 235008 7 1, X 55 2 BRI o] BE ) A G e AN 2338

(Z)1975 ERZEBEFHERFIKXEM=HE

1975 AF1) ROEABCR 43 TR R ZE W™ i B2l ok T IR AR 8 o AR 2T, 1942 4F Rk it 56
GREEWE 7 BE , WURE 1 ¥R A2 B FRFE I 7 ), AN BT BE , BEAT PR BE AL O RLE o BOEZ e, B
A7 B 3k S R KL S T A L ) A S ke WA 7 o, LS > = ] AFE S IS i A L P 24 E SR B 2
VAR A [V 7 ) 2 o 7 il o 1975 A RIE IESURBR 1 BEHI L, JF B S RE Ak i N 2
AT TR AN A

TETERA AT, FRFEN 7 ) SR JBC T L[] 0 7 a4 DAy ik 2 W 7 b, 24 7 W 7 o) Bt e 3 140 5245 I
P o FRFEIA i R A RN B IS — 25 NS R PSRN R 7 Herp s =y
WRUE THERE I, 550U 319 A A BB AT i, 56 0 R N A D Al e . BRI
B PR AE 112 087 il ) T BEIE a4 , MK 5 LA Tl 1) m] Ly 20 A W0 7= b 26 9 B SO A il 21 56

(20) Paolo Passaniti, Diritto di famiglia e ordine sociale, Milano, 2011, p. 156.

(21) Andrea Romano, Famiglia, successsioni e patrimonio familiare nell’ Italia medievale e moderna, Torino, 1994, p. 11.

(22) Lo, FEFCA AR SC55 L, AR e T 0 ROE ML B 5t , RAE T R 5835 . Paolo Passaniti, op. cit. , p. 216.
(23] [Ed 19 514,55 124 T,

(24) Pietro Torelli, Lezioni di storia del diritto italiano, Diritto Privato, La famiglia, Milano, 1947, p. 79.

(25) [Wd19 514,58 125 5L,

(26) Giuseppe Mazzini, Dei doveri dell’ uomo (1860) , Milano, 2010, p. 75.

(27) Ibid. , p. 77.

(28) Ibid. , p. 78.

.83 .



(s EAER) 2015 %% 6 #

A3 WA 70200 2 A AT LAGE o 25 1 DMLt B iR D A ) R o0 0 W R, 24 5 SRS L AR
BAERIEOUT , 2 R SR W 1

1975 A B ik B A i 2 (5 S 223 [ WA= i 1 380 oh T RR 93 58 R 77 il 5, IRt AL 1
295E WP L, BEBRIG BT BE o X TEARTS e o, R S B SO YR B0 A R =E I
VA LRI 7 2 T XA AR 8 SRR 1 L g 4 31 (R 22 R 3 A D ik — A8 A S R 3
X5 TR R 22 E W o ACTTk A SR 320 A S ] i 7 o 0 B SR TR AL 2 B 20, AR T A
AR RFETT 50 W7 A DA 2 58 W= A 20N, i e 1 ORI C S8k ) 2 3 2850 2 30 I8 457 f it
W), R R A 53 0 WA =T 3 58 55 55 Sh G BIA AT o i G 5] 0 7= 1 1) A I o T DR B A
(SEik) 5 35 Z M2 36 45 rh 45 M X 55 s F U HRBM A BCH] o (B 73590 W 7™ O A TR A i 28
(R BRBE T 2% , AHEC , A7 2 Bt LRI ™ il e A /2 LR P U SR R 55 95 s, “ AT R B, 4
RIET VAW, SLRAT UL [ 2 YRR E TR F O BB R 3 5 A B IE [0 v, i 22
FREIIME” L3 G35 HAT AR T LI 2 S R SRR InE o S b, ORI A5 W o
JAT RS, BN T #E2 09K R, I B RERSH AN ZRE TR

TEE W7 i B R R FEW 7 BE A o A2 Ehyk e IR 7 o] E B A L [R5 i A 5, SR oy
B PR G , He It i B T 58 A IR BRI RE o I ) B R I 2 R, A R R 32
S R SR MR AT R DR A5 0 30 W 7™ ) ik 8 7 W (LI 7 06 5 o B2 6 Ja RV LA B k2
AT, 1975 AR RANEER T IR BE I BE , 1EX5 LA LR ZENR Fr  E [a] ] Sk 2 00 77 4], ] el 48 1A
205 W 7 ) ) 52 I EEA 7 R BE o L T ORR B 3k o I ) WU 7 ) B, S AT SR AR R[] i B9 €02, I o
A TSP AT . B B N 32 OB 4R A L it 57 M ) 41 1 , 2407 W08 7™ ] A OR 22
Pk

TEAR GBI Z 8], RORA A R ZEM = BE SR 1 A O AY %, IR LA R P 24 1] il
D E W, DL W = i D i S G W o ORI R ZE 7 R B T LA I 58 5 O BE A
VAR OIS P L ) ) S A R x  [R] ) B9 A, 3 WU 7 o mp G ZE LRI I RS NI 4 3 734
X B, RFEIL[F 7 B BRI T — A S8 B p A 2R, O HLRAT PRIE T B S0 10 e PP i, IXRR 2
RN I ZEEE W= il o B A5 £

= TR R ZE 7 1 JEE 1) BAR

BUAT RN Rk S b B W 7= 1 B T T — AN Se R A AR & e W = il B R A LAY
RO VR R A V™ 55 S [R5 ) ) 23 AR R B P e ) B2 St 0 AR PP e B e A o DA SE

(29]) Gabriellla Autorino Stanzione, Il diritto di famiglia nella dotirina e nella giurisprudenza, 111, I rapporti patrimoniali, L’ impresa familiare
Torino, 2000, p. 132.

(30) IRV ZBE , S DR LIOR AT i3 2 AL 58, 1 1975 SRR LMY, TOR R 1E, BoR A& B A& 58 T RHUE T, 458 —
WP, AR KR, S HEWES, T ENG TR SFRARRNEG AL, 2B S, 2 B T
ZARB R 19 Frsl 4,55 126 T,

(31)  Corsi, [l regime patrimoniale della famiglia, in Tratt. Dir. Civ. Comm. , Milano, 1979, p. 55.

(32) Bianca, Il regime della comunione legale, in La comunione legale, a cura di Bianca, Milano, 1989, p. 3.

(33) Michele Sesta, Diritto di familia, Padova, 2003, p. 142.
.84 .



BAMREMFHEN T ERXRGIAR FES

PRENRE Y A A EAT TR 5 RZEW ™ AR S i 7

(—) BEWTENREM = EEKR

TR FZEWS 7 BE I I T — AV i o8 46 BRI . CRERAMI IR 140 357X 58 44 Ui W, v
SN N RKEEW R P UE T RFE I BE, o — MR R R E LA Y
AT 3 WA ) RN E A lb 3L 7S, S AA I I , JE AL T — A RHA S8 B A A

G, BN — R R NUE”  WUE T B IR R B R R ZRE I LR T s IR
WA 77 534 A XUy AN S VR AT SRS AR A0 S35 Y RILAE 50350 AN A — P P 3t 24 1 XU £ 4 78
G007 O 2R 32 A 91 ) R RS B 9 R V7 0GR B B R 24 B AN 51500 X A
WAL B UCd i T RUE o A8 R U S5 A8 B R R 2R ik i B S N B R B T B 4
oy, — BRI A AR A —E R b /R T R KM R ZEW 7 L RO 254 L i S Bk

HOR, BRI E W= AL A5 — ik e W= o], ab A A AR Wk @ W = . Pl AR
LB P B, A8 RFE— 7 M7= s WA A R AR RS, S5CRC P i P 22 38 W 326 5 WV 7 il 24 7 10
7 LASE FH R AR I L AE 575 — Pl i W 7 ) D R W o CREORA ki) 55 191 5L
“HE A — 7 B R B A SR T 00 S AR O B 14 e O B T B R T 1
H PR 5 U7 20 4 PSR I ZE U 7 4 44 A — T B8 1), SRR I 7 S [ AR 20 Ak Bk ™ Tt 4
PR W0 BN I S A B — 5 U o 38R Nl 2536 7 AN, sl Bl — B
11 5 B A — 74 B AT I 7R LGP 9, el T A BRA T O S SO A A 75 I A I R
FER 22 Ak T L Y , 58 76 B AR — J7 ARG A A 7= R 50 A1 55 3 E J1 4% 91 ARH SR T S o
FEIXLEAEIE &, vk S R 0 7= il ) S92 it AN S P 95 200, A0 AP FH 38 1) S 32 0 77 i, Bk > 5
MNIFFICHAMDLYRE , B i o0 WA 7= o B AR 008 7 ol Rk e W = il AR &R A B e b

PR ESL R =, CRRA ROE i) WA SCHLRE 1 6 B 400 77 5 301 18] R 38 0 77 BRI B AR L B2 4T 7
PUE , Qe 180 Z5MLE T 3LA W™ A BIL, 57 185 ZoMLE RZEA A= 14 81, 56 186 Z-MUE T HidbA
W 7 T AR 55

TELTEWA =1, CREORM B 14 ML) Hrofig 240 W= 0 48 Jhg DI SCHEA R =4, LA B S 7 =X
RO E B RFEIA AR, 5B T M2 R 2E50 W7, I3 550 AP35 R AR

JITLA, TR R P BE A7 — BMERUE ™, AR 22 T 32 8 W 77 il 73 Dy — JBEI 78 WA 7= ol A AR
T W, 2400 W ) 3 D BRI R S = ) S AT RLRE T B T — T2 R B L S e
IR,

T [l CHF UK ) 265 17 ZRNER 18 Z8MUE 1A E R ZEWE 7™ il v JE [ Ay AN A7 B I 7, 26 19 5%
WUE T AIE W o A0SR BT 20 B2 R AN W, — R0 W i o D o R I E TR ZE AR ik
SE W, AT R 7 i BE A AR LA — SRl SRS [R) A R S BC R FEIL R 7, 5 R e
AT AR A I B R (TR R CHS AR ) w i JCAH I B9 B SCOMLRE o 20 7 U 7 bl LA X SR 2 I 7™ Y
R s by, DL CGRRE ST TR AR N A, BETR HEA T2 I R MW SCRLE , % R 222 0 7™
KABIISIR] R AT L0k, AR A 7RI OB W ARA HLE . Br A 2R, 3R A I 220 77 il BEATS

(34) (BAFIREM)E 159 &,
(35)  (FEAMIR M) 160 5%,
(36) (EAFERBEML)E 161 %,

-85 -



(s EAER) 2015 4% 6

it NGB N 2 ik — 20 5838 LU l— D e B IR 2
(Z) FAEMRAAHREENIEEHELRS

UNSR R ZEBEAT B A A W™ 5 B2, S [ 00 77 ) B2 K A1 DA 35 52 W 7™ 2 1A s FH < ok A [ 0
7SI 7 VRV Hh B SR A O 3 BT R IR B[] I o R R T A S [ 1 (E R U

Ja A S A R AL R A N R

— R, RFERYUS AT JE T A7 0885 B s TR R ™ (H0R, Rk IR I ™ X
IR PR A3 Sz RO A8 L R0 7 R [ R A0 7 o CORORP R ) 55 177 2509 a A d OHLE T 52
RV AL RV, A5 - WS 8 5 AR A7 S 301 ) 2007 ILR] el 3 Sl S 9 i, (RS A R b5
AR AESE IS I B 1 o KRR ILRIZE i Aol o 183 LRI 7 R FE0O07 IR 8 B S

CRERH RS 55 177 2609 b e TANHS 178 ZMIMLE T 70 A L 5] 104 7™ B3 ] , SR A% 3 [ 00 7
i B2 I HL M ORI 3 B T RZED A= I ZE R 5 W RTH 9 Y R4 A B AR s 77 9
TLEW B E T RIE—I7 WAL B I 7™, G058 5 A Bz B9 Aok W™ O34 (B0 70 o P ) 3t
[V 7=, BV U AR 235 TR AR B B AR o0 A R RZESL R = EAT 0o % T30 00 W 7, AE WS AR A7
ZRJIR], RZET LM REA T ST 64 ST SR, A0 52 B8 T G ARG A Hh sk i 355 BR 1 BS — B
BESUROR AR A TR, T HT U AR A 3 S A I I [ I 7 1A 570 1

AN, 55 S I 5 R 7R, 25 JC R SR BB, X I T A0 7= 390 AR, At st v A BRS04
PR, HRIBASZ B BEHEBR R TR E L R 2 A 400

DL, R A3 R W 7™ ] R SR U 0 P A TR o, RS 5 e P A5 A 08 P 4 3 ) ol A
Ao U8R RZEXOT W AR TR E 8 T RZEIL R, iy KRR LR B, iR R
A0 Ja T SR A L [ I 7™ , P WA 2 301 1) phy SR 220007 B AS TR S TC , U7 5 0 45 S 4 3 A% 2 i
A58 X AT T it R A [R] ) 4 €R , (ELJE: 5 7 Ik AR A e T o) SR AR ) L4 3 KR
PRIV R W 7 W 2 A R P A ) 40 DR 3R 0 I O A [ ] ok 2 R DROMIE 2 [ W 7 il ) e R £

BEAh, CRERAIRIE M) 555 177 46 d 355 178 Z6F1%5 179 4% d FOMUE 1 R 224l v 9 I 7™ 1 5C
Fo RIVMESRRIR RN AL, ENTEER EXERFERAL 2N T LU L 45 0% J5 B 9 9 i R 2EXL
J7 IR 2 E B Al , ZETCRE IR R Tk 2L R 7™ 538 B 5 S AT o 8 T R 2E—Tr il e —T5
i 5 52 WG AR AR A Al B T —J7 N NI s Joie = 75 f RFEXUTT 228, 1 0 e &6 23 A 14 7
#IE THA, — I 1 S BB (E B2 T LD SBC A 9%, 7E R FEC R AR AT A Y, J8 TR
FEIA W™, A, X F 7 W i TR A AT i 5 WS Je FH— 07 W= B2 (9 s T —J7 B9 Aill, £l

(37) Giovanni Gebrielli, Maria Diovanna Cubeddu, I/ regime patrimoniale dei coniugi, Mialno, 1997, p. 1.

(38)  (RERMIRIEM) 5 143 Z5505 3 FOHLE , RIEDUT AR B A7 IR D0 . A AR 77 5l 2 B8 0 AR AR I A2 SRR T 21 L 55

(39)  (RERAIRIEH) B 177 45 55 179 5%

(40) Mario Bessone, Giurisprudenza del diritto di famiglia II, Rapporti personali e patrimoniali tra coniugi, famiglia di fatto, Milano, 1994,
p. 183.

(41)  FEEEEE R HURRI RS RG], FOUE 7 CRE R RIS ML) 55 1363 458 1390 Zrh o Sl g7 ] B 4% i S [] 0 77 o, fELR:
U ARSI IR] , R ZERRNS 1 O W T 00 I IR P A 77 2 ) A 4 B S, (EL AR I 1 2 AR SO ACIR B X 4 R 50 S 74 37 A s 5T
Ak o T WS A AN SR — Dy (R S 0RO 7 1 (AR A 55 — 5 B AV 7 ey S, BV T 0 1 e 2 U 77 D) A2 25 0 7 1 BT SR v
SYTCLR I3 — 7 o XA IF 7=t FE I i B T B A S S ) SR B W 7, BRIV — Bt A, AR SE R ZE B 0 A B B . —
T PRAE T 35 WA 2 0 18] e ZERUT AR 7 L S , 57 — 05 T A AR I A B2 S, £ 5 b £ 583 387 R 1) 2 2 g S 0
HF £ o

. 86 -



BAMREMFHEN T ERXRGIAR FES

J&T—TJi A (R T 2B 0™ 3RS R AR SE R ® . A8 A RZERA ST R TA AP R
Az T Bl gl LR &Ik ) BRARARZ R OI#E HIX 0 1T T 28 Al /™ Al
— 5 WO B0 7 , i 2 P AR A SR [ A 2 T A 43

TETE RN E IL R T, B 25 RFEIL R, S AR R ZEA A, 78RR, AR
TSR], 70 AT IS BT AT SO 5 A R 08 A A 7= 5 AR AT (9 i AT A 0 i BRI 53
o Bt VS A R AR I R T 7 R 5 s DR A2 A0 T BRAT R I LA DR e
BhHE T SZ A NI HAT APl < , 2 W B SO IS 2 PR 2 P b s e A 7 3R A 1) 40 < W )
it USRS ) 22 58 B, Js T AR B it SRR R 4, T T B —J7 B0 Ol o, R
TR, ERERR L LR B JE T REIA W™ 0 0 T Al 28 /7™ RYEIA
FERAS 7= BN R B, R R M) Z3 JHIRIE 1 A W 7 RS A0 77 B 2 S G 55 (440 T
CRERM R IEH) 55 191 55028 T = 3UA MR RS IE , Foh — 2e 58 e AT b SChe 2 iR ik e
VA 7 4 )3 L)

Xt RFEIA W B A B, RO R i) B el RZEIL R0 7= (948 B AR ZEXOT 3L R4S B
FH WSS AL 53 SR S, SR AT Ar]— J5 AT AL 43, o AT LA ) A B 900 SOMLSE TR R R IR LT
— 7 ANBEAT A IUASCI f) X5 it , BVZERROR AR B0 1, mT L ply — 7 78 BLAE ) 0 7wl o )5 — 7 (9
BRAL ST B SEBR b, TR 5 AR A4y S ) 00 7 T S AR A7 2 U ), S o R 220005 i) B S T
EHRAY, T E AR R R FEA B Z A S AU BT AR R R E TR E ) SR 2E L [R] 10
W2 RFERT — LR A RE SN L4 AR A, K —Tr ARARAT RS I7 [R) B St #) s A5 A, PA e —
J7 JCIE S PR AR R T R EE ) 1 A E Al ) i BT s TR MATE HR AT, 93— 5 T LRI — 2 /Y
KRt , B —J7 R ZA T7 06 B A [R] 3 808 TA B 4k 73 364 W0 7 94T D Bk D S R A SR A IE AT
7 AT LA —4F Z AT AR AL 1400 SR 1 T — A X R S [a] 00 7= B fe P WS4 A 431
TRIRR

M BEEAE 1975 AR 2 Jm Bk SR LRI 77 1) DA 325 5 9 R 00 77 i, L Aofr 3 [ = ol
ATHER BAT — 5 B 23500 W0 7 1 B R , 4 P R B SR ZE U5 X T 1A 3 [R] 00 7 22 i 3R A 7 A B
SCHRCAVE FHAOAH] o BRI gk i e ] 7 o B A ] 77 3 el ) 80 7 o i [l ], A 58 4 A [ 7
AT AR L] I 7 i 500 TERFITE S Dy kAL GERIR R % AR WS, JE L 1 B (0 0 725 5 R 22 U
PRI

(=) 3= 54 E M=K &2 S

ESCE 2 ST Ak SRR W ] b X R 0 S 7= 5 S R 0 A Y TS B R o), IR

(42) Gabriellla Autorino Stanzione, op. cit. , p. 242.
(43) Mario Bessone, op. cit. , p. 227.
(44)  (ERABR ) SR 186 5 - 189 4.
(45) Venditti, Lo scioglimento, in Il diritto di famiglia II, Torino, 2007, p. 242
(46) (RERAIRTES) 4 180 4.
(47)  CBORM BB U) 51 182 2% (5 183 %%
(48)  (RERAIREHL) 55 180 Z%.
(49) (RERMIRIESM) 5 184 %,
(50) i RETE [ R vk Mt () RILE , P98 0 2 L[] VA 77 ) A« 88 TS e A 23— D7 B S 0 0 7 4 (R e 53— 5 S AR U 7= F 34 4L, B i i 1y
R I LTS W 7 AR R A YIS T —TT o
.87 -



(s EAER) 2015 4% 6

B PR A P A AR 53 AP TR R < kR FN 32 8 P 7 4 U1 Js A S B> AU 7 25 R AR

TETE R Rk L, kRN Z W8 P A%, — O 00 T I T A7, AR R W R A1 00 T 47
TR Yt R R AR A — ok 2 AR TR (S WA TR ) B LA , % FE Ak R FI3Z I Fir
P JBm T RZEILE W™ BRAFTEA R RN TS OL T, 4 T8 T RZFEA AW ™ . 3 B3k — L E A
5 E LRI, fE—E B P S I BARTE PAR R T G W] s 38 I 5 R ZENUT , 2 B
AR NI P AL 7 BRI AT A . ABAEBCA IR BT D0, AR S5 5 R B S AN SR
WIR R RFAT N, BT LABRAE S A WA, B2 — A TAS A7, AN 7 2 B 3 B T e £ )

o0, CEARMRIEIL) 55 177 2% b AKMIBHLE  “ e RFEIA KR A L Z AT &7 29 H i R TH
B JE T RZED AW I ZE R Pl R RZEILR 7 3 AR AR S E R o st il , R A ™
MZEE,, JCIE 2 AR B RO SR E 258, AR R A S R bl o e [l RSk ) 3oF e I D0 W SCRLRE , (H 2
CHSUARE FIREMERE (=) )55 5 Z0MUE , RFE—TT D AW FELS 5 7 AR Wi, BREZE BN 1IR3 (B Ah,
WE R RFEILFEI ™ . BVZEQANARIE T AW . R ZERR T IR P A B A3 0% s B,
(R AE B UA E RE 10X — Rk 95 AU, AN L [ T 00k L o F 1 S8 W% Jm B A 3 [ il 114 2%
PRRERE R ZE— R Bl FRZER 17, T LRI 25 R 7 AR A B B STk, (B B D AR T E
S5 BT B /Ml RO R FE—J7 AT, WA N 5 X507 89 B 37 R g3 TRk, IR
B AR 2 e — 7 BT N RZEXUT AT o Ak, FRIE (OS5 17 222 W MLE , S 4
KARAFLEI ], RFE—T5 AR 2B MBS s, IR ZEL R T . (USRI mlis ke (=) ) 56 11
FMURE ISR R AFEIA] , RFE—T7 LA NI 7= B 5 A s a8 T (IS IRk ) 56 17 26 iy oAl
HIFICR PR =" o e RlE S, e 2R AR A5 A 7 28 B s AR I LA X 73, B
NN T S P A A HERE

SEAT RFEILIRF 7 ) B R Bt v AR 1 50, — FRAR AN A7 R 2R AR 1 5 e AN [ A L e L5
AR RIFEU )" BFERE LR RFEIL RG], ARZEN AW AU 5 A 19 22 B IR T8 5 A, 51
NI A e BB o Ml g — e A o9 RFEIA . FRIEA 23 st X CHS 0 RA R (=) ) $2i T
RBLAHEIE , O H S i AL AN B 37, A5 i 28 5 = A i R YRR R, LA RN Tk 4
BASE T RS AR FE AW A 4 A e ) A P A (BB ) AR, L J T 5 BT I A A 7 160 3K — [ i

(51) MRAECERFIREM) 4 179 4 b 3RAGHUE , 855 PR AY R0 55 3043 s ist Ve b B0 Rl R W s T34 W /g 5 58 ™, Al
JRRFESA W 108 TR AT

(52) i REM P AU IR B9 . T8 Bk AR g LR * JSZE—T7 KL R Ak 20 T AR5 ) I 82 25 = A JEE2I 5 B s
TORE WA, O B W AL IR A7 2 N o T ] 5 T2 X AR R R 52 W8 T A PR WA 0 7 RS A ™

(53) A i AORFIZ I TS I8 T ILRI 2 2 TIE IR, RUOMIE TR e — R bt R 7 R FEILRI 7= i (9§ H - (RZFEM
BORIFISCST) i Rt 2000 AR, 55 145 50, ) (HIX B A7 7 (B, 3k I0), A ORISR L35 2 B0, 2 15 RE A TR
TE B IS5 X087 ACBE R QR AR AL ? B3R BARE R E M

(54) S OURET 22 VPR BRIE RZEW P I SL B T AR, BRI IR) 2011 4245 2 01,4 23 T,

(55) CEEMEREM)HT 1401 FHUE - SLREIW 7= AT o , RFTEMF U R 3 2% A 85 2 LR AT B A 7= i R 58 2R
SB[ AT 5 3 B 0 7 o T R SRR A U 7 3 BE o), A P 8 B9 28 58 T8 B4 (R, 70 5 AR 45 SR
MR 05 (B R M) 55 1363 Z0MUE - SR I 7 FIZE T 1 W 7 AN A A WH XS5 AR ) W 77 5 A AR AL 385 20 A
— TGS Z 5 AR AW 7 o (ELR B 008 07 70 05 808 215 o ST 54 004 7 % 4 (0908 40, A0 A0 00 00 7™ g 1 H A o 45 B 2 Ik A b
o FRIRI Y DX Bk 2 1017 JRMUE , R BFEUS AT I 7™, T WS 0 ¢ JR A7 2 vh BT A= 28 8., W 1% 5 00 77 (RS A 384 (B0 4 i
D o

(56)  VFFI: " RIEAN NG P2 R Z IR, (55 ) 2010 AR5 12 1,56 14 5,

. 88 -



BAMREMFHEN T ERXRGIAR FES

JCEENL H 5 EIHATH S

(I4) fRIE S B SEhE R R 7 it

DR PRALE I ZE I 7 5 AR M) S92 i, TR R i ) e AR RE 1) R S W 7= B SR 2 7k A B RTRE A A
ARE P HEAT T AR B BETT , SR FIALAR

TETE KM RZEL E W= b, RZEW DR A A EREF o EARBRA TE R . RIS CRERAM R
RS BIRLE , WS 88 25 25 A4 45 WS4 B Ik, T LA e A A ] 22 TB) SR BRI 7= o 8 o i R RE R
ZEW M1 ( convenzioni matrimoniali ) A LAY T A, 73 W JCAL 17 4R SR 4% 23 50 00 7 1, )
T BEAE LSS UEAT o LA W, A 3 56 R N AT LATEAT EAUAG AT A i, LG4 38 = NI 2 6 1 45 7
TEFR I, FFEZ 6] (07 DR, RV SR RS UE IR 3, e e R FE 2 8] K AR T, RPN R I 268 = AR
KT o SERERIALE BAR ORI AN RO SE = N BB S R 5 RIRZ 21 %y . ORAI R ZEY
PR TR A AR R BT USR] i S AR

F3Ah RN PR R R SE N 7 ) 0 S, 76 R A AR e B e T AR AL, RIS ZEI 7 ) B Y
S B AU A A0 T, 15 E AT UG A A BEAT B, LR UEI 7™ 4 22 4 M5 R W08 7™ il B2 1) 5 Bk
¥ o R 4 A —J7 JCIE 25 B e PR () R B R R R A A0, ORI R 4L ) 55 181 25 - i
{8 — 5 TR 208 [R) R BURR R B4 T DAy w20 AR A I 485 1) R D7 BE 5 LA AT O , i3 A8 J ol S ) i
oGRS 177 2550 1 3R 4 T RLE T T < ZESAT 107 14 Aol 9y 0 i e b 2R DAY, ISC A8 At 7 7T LA
TR EHEHE RAT R SEE 7 55 182 45 RIS 183 SRS T 7ZEBC AR — J7 328 B3 sl A7 78 o Ath e At o vk
EHICA W AR T E SOR B PRIE S, IO At T n] LS a0 25T FE A U7 — B8R 8 8947 5
P — 7 o R AR N B AN REEA T 48 BT S B0 BN 38 1 , BC A A 5 7T LA SR B BOH e i 4
PRGERG o LRI A BRBOAR (4 B DR IR B S , IO A B BT A 1) TR 3R] AR SRR B R 2 LA B A
USRS —J7 RGNS J7 b BE R XTI R R AT Ak o3, ol AR Be il . CRORAI Rk i) 25 184 %
PRAAMLAE T4 Z URAE FH TS L R U3 8], ABOR & [R) 8A 7 o —Jr A IRIR I 355 . D3 4h, 3
ZAR BIE NS WAAF S0 B, 1 AT W 7=t ] DATE R BRI T T i) 4330 1580 R O R vk it B
T HERIRIA SR TR 8 IR 5] 25 3, I R IO 24 70 5 S I 45 1) 88 1 A R A 0 I DT AR v o 2
HATIY NS, AT AR e ML S ] AR

LR, B B CUS WAL ) ot S WA 77 S 300 ) K 220U 7= (4 "5 T U XA BR . B B CUS 0R% ) 26
17 285 2 OUE «  REEENS R FEIL[F] BT AT B W 7™, A P A O A BRA . (S B8k A MR (—) ) 55 17
SRR - SRR Y A i T B R ZEIL [ U™ (i e A B PR |, R ZEXUTT I 25 P-4 PR
B —HOE W o A A B AR S O RFERUTT LR R 1, 55— 7 A LUAS [R] 5 A 1 iE 2
XL RS = N 7 B XX Bl —J7 AR 20 T [ 5 ) Ak B[R] WA 747 DA 188 ) 855 — D7 IR AR AL
ALE o ISR —T7 PR R AN BEA T4 BRAR, 5 JC A 4 B phy S R) B0 1 R ) 4 A Y 4k BT
N ERTIFARIUE AR, CHSARE R R (=) ) 58 4 S/ & E 105 IR OC SR A2 1]
REAE S (R I IL[RI W™ AR5 BR A TE , 30 A B oy — 4> RLAF A T , SRR XRS5 2 45

(57) RICERUBOERYIEA B R FERE . (R R 25 1394 J545 | 3RHUE - © REEMIA LA W™ IS, B0 76 A UEACHT, A 3T B
W Y3 ASATH ZFC BR3P R B A O TR ™ FE RR R ARt « 2 A AT LA ph A RE B A SIERLAS e —
I, ARG RIS IS AR T TR B T i — I B e s 3, I AT (AN TRERT #5360

(58) (ERAMEBEI)E 191 &,

. 80 .



(s EAER) 2015 4% 6

BATAEVEAR B URE , AR K A T DG SR 200 7™ ) 2 St ot 7 vh w3 AR A (s () AR I , 23 1R
Rt B RLE o

IR 7

% LA GE AT SE RN WA= ], A0 0 7= i, AR J5 A DA 70 A = il ) e 9 o R, o T A

(R I 7= Ml BE 7= A 1 IR RS o R Rk R IR ZE I 7= ) 4 e 45, JHL S L [ 00 7 o A0 251 B 7
Ml Z B EZE . e GEMBURZIA], FERA AR ZEW ™ BEHRE 1 A O A9 %, IR A AR s i 3t
17 1 DAy 3 7 W 7= o), LA 40 W 7 Wil Al ) 525 I 7=

RN BT R T ZENA 7 ) BE T B 1 3k [ AN I 22 A0 A8 DRI 28 A 3 — M AR, L2 35 T 50 8 O B
PR VR E WIS IS A ) ) S A R A L[R]3 2 W 7™ o] b I 2L [R) 00 77 A A0 7 4 3
RG], RS [R5 A BRI I T — A58 SRR R O HLRA PRI B2 St i 7 P 503t

LTI IS 1k A kAL, R AR A AR I Z AL, SRR — R AL R TR
o HHBEEZ P B 2w B T TR BRI 5 . AR AR R R E R Z W, b 2 A 5 58 1%
R R, KBE RS E R Z 0], (USRI ) #RIEAE L T — A AR 4 RH B R 5 T R 69 D 7
3k — P AR U R FE W A R s S T R — MK AR R S A AR R
T L EA B2 A i TR 2 T U sl 700

B 2 LRIV 0 o) B2 ) 78 S 8 o 0 3 I ) SR S8 0 7 o B i oy T AR 2 B R % L) (H
2, IEANE E R B 22 - DUER 9 Rp SR BT UG, A TL 4R R 1Y 2 A — 3 DG A ik 3 R A 58 R A K
(7 OV RN 7 o B ) b , AR [ ) 4 D s AR S A R R IR . (HR B 2T R 2, &
(O A 7= il BE AR IO A — A58 S AR ZR , B8 Bea— IOV A LRE , vk W 7= ) o 07 224 2 o — Bk i
U 7 S A 3 WA ] o X SR ZEAS AV R[] I 7 4 i 4, 0 B 5800 7 AR [ ) A G FiAE 22 Y
K, AT G PRV o X I ZELL RN 7 ] 50 A8 BHV, 2P B — D SE B RO AR &R | 38 F RIE AU A B fif
DA L]0 78 B e p R R A B ) R, I RIE AU AR RE R AT PR AR RO AL E o 93 0 ik Bt
PP RIIE SC, PRI IR O 22 B 55 4

(591 SETE: XTI E FRZEW L BB ——R GRS 5 2 )87, 8GN Tl K224 (R B0 2007 4245 8 107, 4
130 Wt

(607 AT AR A 16 I ZEN 7 ] FE Ut A 102 S L Sk ) T B, IR S8 — 2 T R AN L FR TRk SC Bk, MR M TR B IR, 9F
L3 B0 7 g SR R ) 0 77 o) SR 2 0 e AT T vk 22 LR AT I 9 G P P (R AP it . — BLRR A A E IR IO N R RE S8 20k 1m)
2 NG B AP R ST A A R ZEW - 2 25 T A TR 8- - BRI 2 B0 AR PR SR ZE XU & 507 2 B Y
B2 A o CIRIE 19 BIrs |43, 56 3638 39 U1, ) A2 IR IF RO ML SE MEBE T 4z , ) it R A Uk 2 ) S e A BRI 5L 7%
07 24 W SR IS5 I A R (L 2 4 /N R ZE LRI 7= A L (RS - v R S A R v S TR IS ) , AR B AL 2010 4F
JEL, 55 223 TT, ) WA 2 AL SRR 2 51 A AR TR 1] 1 ANSE BRI ZE 43500 W 7 ) - 005 ) AR L R, e S 400 06 R A7
SR RIS A B T 7 S SRV B 2R, — IRV SRR, R KRR 4 A T s FAk 23 B AU, SEBR
EARNT ETNFR G 57 BBt 0, 2 AT R AR IR 55 57 St 2o B SR AN I3 L 2 1A 2 22 5 6 2 I Ay B3
fitf o R R A i G IR R Sk b LA e il O BT 8 B 3t R, 2 2L R0 e e R A A B 2
FER R, AR TSR E AR ST0E , oA TR AL 2V B A TERY S (BT 22 2 R R i S A 5 2 7
TEHE  BCIEAAARE) 2011 AR5 3 11, 45 77 TiL,)

(613 1982 4Rk R I LA Al AR IR Ar Al 45 - (AR AN S A e P TR A0 20) 55 98 T, B 51 A JRIOG - 19 T2 LI oke sk [ 5 WA ) 22
I AR B B ) 1995 AR5 1 31

- 90 -



BAMKEMFHEN T ERLREEI®K FES

FE SR BT P ) il BE B it L, e P ) IR il BE A AT 5 I ) — B 2 , KM By R 2 0™
il B , AEAR 22 5 1 Al LI FATT AL ] B¢ A5 S 2256 . FRAT TV RE A8 6 e [EDFF e Y R 25 i b DL B4 2%
SO IR PO A Bk RIZEW R —

The Historical Development and Present Condition
of Italian Legal Matrimonial Property Regimes
Luo Guannan

Abstract ; Italian matrimonial property regime is typical in the Roman law system, and has its own
characters. The development process of its legal matrimonial property regime is actually a choice
between the separated property regime and the community property regime. Italy did not adopt the
composite system, with the community after marriage as the legal regime, and the contractual community
and the separated property system as the other two choices until the reform of the civil code in 1975.
Italian matrimonial property regime has a relatively complete system. The legal community regime is the
community after marriage, but with the elements of residual community regime. It has a reasonable
division between the personal property and the common property, and the timely judicial interference to
ensure the implementation of the regime. Chinese matrimonial property regime still has a long way to go
on the system design of the substantive and procedural law. And ltalian legal matrimonial property
regime is worthy of our learning in many aspects.

Keywords: ltalian legal matrimonial property regime; historical development; present condition
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Frfr LR 7R B R R A BB AE— R, FRATT R R L A A7 AR LR I, B — R FRA TR e B &
FeAzad 0 b R BHERS )z 8 R R A i R A DL RO A T B A R T R IR I B e, S
FUFZRRE M TR MRRIE , BRAE TR 2, A AL A B sk af]” o 3 3 X R A0 0 s 1 25 1
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(1) Jelani Jefferson Exum, Why March to a Uniform Beat? Adding Honesty and Proportionality to the Tune of Federal Sentencing, 15 Texas
Journal on Civil Liberties & Civil Rights 141, 145 (2010).
(2] Francis A. Allen, The Decline of the Rehabilitative Ideal in American Criminal Justice, 27 Cleveland State Law Review 147, 149 — 150
(1978).
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(3] Mirko Bagaric, Consistency and Fairness in Sentencing — The Splendor of Fixed Penalties, 2 Berkeley Journal of Criminal Law 1, 16
(2000).

(4] Douglas A. Berman, Foreword: Beyond Blakely and Booker: Pondering Modern Sentencing Process, 95 the Journal of Criminal Law &
Criminology 653, 655 (2005).

(5] Michael Tonry, Sentencing Guidelines and the Model Penal Code, 19 Rutgers Law Journal 823, 824 (1988).

(6] See Exum, supra note 1, at 146 —147.

(7)) See David Yellen, Saving Federal Sentencing Reform after Apprendi, Bakely and Booker, 50 Villanova Law Review 163, 167 (2005).

(8] See W. Travis Partham, Grist for the Mill of Sentencing Guideline Reform: Williams v. United States, 28 Wake Forest Law Review 487,
487 (1993).

(9] Kirby D. Behre & A. Jeff lfrah, You Be the Judge: The Success of Fifieen Years of Sentencing under the United States Sentencing Guide-
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B & RN 7 LA R, tnae & g e WAN(E 2 itk . See Rakesh N. Kilaru, Guidelines as Guidelines:; Lessons from the History of
Sentencing Reform, 2 Charlotte Law Review 101, 104 —117 (2010).

(12) T, 76 3% EASE LM, O AR SR R A s R R
CRRT CCBIET BT N 22,

(13) Behre & Ifrah, supra note 9, at 7.
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The History, Current Situation of the Federal Sentencing Guidelines
and New Trend of Sentencing Reform in U.S.

Peng Wenhua
Abstract: The Federal Sentencing Guidelines of U.S. had its certain limitations when it was
enforced, so it failed to eliminate sentencing deviation and achieve the goal of balance and consistence to
sentencing. Questions which the Federal Sentencing Guidelines lead to include: facing the unconstitutional
accusation ; reducing antagonism of the court; limiting judge’ s subjective initiative and creativity;
confronting unsustainability for formatting and data in sentencing; bringing heavy pressure to participants
in the proceedings; increasing the cost of justice. The Federal Sentencing Guidelines still influences
sentencing in judicial practice. The trend of U.S. sentencing reform is seeking balance between the
traditional sentencing model and quantification penalty sentencing patterns. The main problems of
China’ s sentencing reform lie in: sentencing tendency to polarization of quantitativeness or discretion
which condones easily unbalanced sentencing and tempts it to the extreme; in want of the institutions
responsible for sentencing reform ; failing to meet the need of fair sentencing for the problems in

“Guiding opinions” ; lacking holistic procedural regulations.
Keywords: the reform of sentencing; the Federal Sentencing Guidelines of U.S.; dual track

system of sentencing; procedural regulation
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A Study on Sentencing Criterion in the View of Sentencing Standardized Reform
Based on Improving the Sentencing Procedure Stipulated
by Sentencing Guideline Proposal
Li Guanyu

Abstract: “The theory of extent” and “the theory of point” are basic theories on sentencing
criterion in Continent Law System. They are not completely conflicted, on the contrary, both of them
have the same foundations, premises, structures and tasks. The sentencing procedure stipulated by
Sentencing Guideline Proposal had some deficiencies, so it’ s necessary to reconcile “the theory of
extent” and “the theory of point” , making the former one a starting point and the latter one a terminal
point, and to deal with the relationship between penalty for responsibility and penalty for prevention
ingeniously so as to further sentencing standardized reform. More specially, the key to improve the
sentencing procedure is accurately determining the starting point of sentencing instead of benchmark
punishment. Before determining the starting point of sentencing, it should be added to determine the
specific criminal elements corresponding to the range of statutory penalty. In determining the starting
point of sentencing, the guidance of criminal precedents should be introduced. After determining the
starting point of sentencing, the focus is the transition to a final declaration penalty.

Keywords: sentencing standardized reform; sentencing criterion; the theory of extent; the theory

of point; sentencing procedure
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[7],C26) PRI, Bl A A T B A 2 ol 1 0 201 2 S B SR B AT REME R A R 2 Y Y o Bl A
YA IR Ry R 4 AT AT AR 3 SE AR R, LR ik e B R B B, A I o 27) A 1
FERIRRGE T KR o et i e A DA R AR 1M 8 22 i AR A R DT R oA gl 2 M A I 8 T ) 2 R i 1 78 DL, IR 4
ISR AR $5 T DL , A5 5 FR SR VA X U A PR R

T — Dy L st S AR BRI v ik B A AR B 5 57 D AU AR P, 52 BIR T 24 IR VA SUR P B A 2 )
RS KA 55 S TS RS M 2, e T Y I I B R AR AR RO AU S B RAC 5 1 A JE
R B =N 2 TR 57 IR B AR BUE B AN RESRAT A Rk

T ARG BHTARE  JCRCAER B PR A5 T T A AR
L HAEAFRAE oy b 1) B30

AR AULE 20 TH20 80 ARAUAT T EERUR NG, 7 1981 AR BRI Ml DX 3k e A0 [11 % e A A A 8k
PPRCESR AP RN E 205 IRl A AT RE B AL %, F AT S35 Rt N A5 e 2 R 22 5 12
A BB N AR AR RS2 5y Z TR R e A B 9 i Je BRI i i 1 e 7 1984 4Pt 4 o 22 52
(Strickland ) "R EE SR HE N 1 HI A B TCROBH A bR

(=) B H AR PN RS A H B . RERER

1984 AR Az ey 12 e AE S 48 5 2 JRAE BRI (Strickland v. Washington, g™ U 7 2 587 ) — %

(25)  See Tollett v. Henderson, 411 U.S. 258, 268 (1973).

(26) FHI LFHF 1953 4, BAATFES I PTG EEH A, See Tollett v. Henderson, 411 U.S. 258, 269 (1973).

(27) See Tollett v. Henderson, 411 U.S. 258, 269 (1973).

(28) See Caruso v. Zelinsky, 515 F. Supp. 676, 680 (D.N.]J. 1981). FE&iF 1972 A —TEREIEN Y 23 WibdE4 . HX)
AT SR AETCARE B, B AR AT J 48 Wr, PR IO ZE B WAk o JIPAVE Y 5 AR5, 58 307 1) 39 3 VG M 0k B W O o TR S R
T, B R 22—y 2 AR R IR il O Oy 8 ) FAR N BHREE 5 RS E IR . BB ARG WUk B R e 5w - 0 R S 41k 78 45
TE S IE B AG 22 B 0 Bt 2 B, Rl et B8 [ LA B g o 1976 AR TR 17 LA [ A A B o o B0 b X 5 e R 3 N B4 4, i IX 9%
Bk, TEHE AN BE A3 SCHR NI 58 5 T- A 2 H B S I A R e, b IX vk B R 8 WE , R R AR MM ¥R 58 90 H P R AT 1L Wy o
A UESR O 50 B 1 1 B IR s 58 48 T s B RSS2 T SE R AR ST, A5 WK 2 R N SR AP 4 o IR BedR i FE LA AE 5)
HEATAT AR AR ROE , AT A RO B OCHERY BE . AR R RE AR IR 2C 2 3R U S i AVl , (240 T 645 N A RO
FNIE HFREFAL
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BEP . Ik BER R, Bt N SR TIOR8 JE A0 1 A A AR < 1 5, Bl N SR WU
(AR SP AT IR AT R 114, T B B O 1 5 SRR, et A 20 3 B R D ) SO A 47 45 ot 1l 1
T RUVURAE th TRM R D2, A5 BEAY AT RE IR SO A VRIA S5 R 12 TR A TERGI 4 (1 3
FErf, Bt N AFURIEUE A SEAT: , Ik W SBCREAE 47 47 O B A7 AE , LLRCUN SR ARAT A RO, VR IR 45 R AR i
ENGIE

TE ST B R R A T AR LT AN ] RE AN, SO AR A BB 5 AT LASE UE I 54 o 3K 2
T, —J5 L, AR A R Y A i UL A4 T R A AN B R AT R M b 20 A 47 35 360 Bt )
(4 55 , 1S NI AT A 0N, 3 — e PP A1 AT YR 2 S e I A D0 R A T A BR3P R 5 5 —
D7, AEREE NSRRI AL T 2k eh, N Z IR S B 52 R RR AL OR 37, 5 i X LAHIGE
PRI A8 B )R A X 35 T 5 2 DU A B 4H

EH VN, WAL A AR R R T 20 122 70 AFACAYZE v 2 bR , X U A% 1 25K 58 067 D 45 3
PR LB R T P MR v, FERE ORS00 FECHHE R ot 66 BB T R U T P 3R, DA T 7 O 5 25 R 2 D 3
PR S IR, A RS DR AT REAG BTGRP A IL A AR MERR T A AR AR 1 , R ik
SRTE RIS BT VR A ZE SR AR SEMR o 5 A AR TS A M A o IR RO 5 IR L L 5 AR I
R XU (19 22 ST 2 ARUEAA L, WA T AR iR IR A 97 Rt AAR B, st N DR U S e 47 5
BONMIURIALS R, B IO, TR NABOHPAUR B 2 — A BB

(2, P2 T AR VXS S A FE 0 TR B SR AT e LA 52 B, 5 45 A AN S0 B A 0 e AT 1 A 3
L AERE , 11 ELESE W VRIAZSJR 32 ) 1 HRE DR A AN RS2 MR, R A MEE R B AARMESE IR 2L
BEPR AN 5K, B AEE W AR i 9 008 F T8 R e F A TRER S S R

(DR EHEREERTHFZS FRE

1985 4, IS fie et VR e S0 4 e 2 — S v S7 B9 JCRICREP W 20 12 W A AR e i ) TRER S 5 0 78
A RV sEa s (Hill v. Lockhart, fjFR" f /R E” ) SHp Bty A A /R J2 5K ORGP Bl Hik 2 A 3R
R, B IR BE N N JCRGR AR IE B A AR T OE TR S A KO0 P — R AR 5 Hs B 3R
SRR TRARE, N TR TR BAIAL 35 AR AR, INES B7 TR BEHIAL 10 AR A TR ST RIS T , IR > 5 77
AR . R A R RSB R4, KA SRA AR h T ) S i T SRR AR R L, A
AR 173 BEATBORE , S Br L b T HOR 2 —UUAR AR5 N EEUIR i~ J7 T BORE o AU B i
TR S ECHAEA TR SR BRI BORERZ W (919 50 T AR, SO TR IR B IR . BT 1% 40 AR DX ol X
e A 1] H355 , IA BORE T AN S A AR 24 B A0 B 2R, Bty A KA S ABURE IR A B8 T AU M AN 32 58 vk
PRI AN ESR AP0 5 R AAT TR E R OB GRS AR o (ELER GBIk B SCfp LR SR .
WK e e v B e, BE T TORACRH HE A TR 22 B 25005 JE P 20 1 o A b, |y T IO RS E B Bl A
PEATAT SR B L T X BB 0I5, RIVREAS A B0 T I 20 s o A b i 5 — 20 B0 i i, ey

[29)  See Strickland v. Washington, 466 U.S. 668 (1984).
(30) See Hill v. Lockhart, 474 U.S. 52 —54, 58 =59 (1985) ; Hill v. Lockhart, 731 F.2d 568, 570 =73 (1984).
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Ak R G5 TR e M V5 6 28 8 40k S8 3 JH A 20 1 %) 32 5K TERORE 7 B B VR 28 5 R AT b AT
A5 2009 4R 7R SRR IR 5y 0 208 (Montejo v. Louisiana) — 58 7, R 5 i 35 e R R H1, 250K
TEE AR BRI A TR SRR B A OGS B B A OR3P AL 320 B P20 s i A AR R BR IR 2 5 36
o 832 FTBSOR 32, X2 v A figp B R QLB K A 7 IR 9284k . L2 2010 AF, X A Uil i
PR ESRE &4 T BRI, Ik 8 725/ s R

= U AR ORI < IR 5

2010 4F, 1M F7 71 B2 (Padilla v, Kentucky, K B 587 ) — S b, BRI 55 o 0 B ARk
BEPHUNA 55 1 RIAE SRS Bt N S RE AR RO LR EHE R 2R

TEIZSE A, P RS BRI B itk 7 2 5 [ K B B 7 56 [ 45k e A 40 4R, JF B RIS
Beo HIETHIM A SR A TRA B, A TR PN R B A2 B HKOB IR o 7 15 ik M e v 12 i ™ A
AP T AR A RS Bk L A5 R TR 28 B TRl 122 19 (R Je 9 ) 2R, 4P A DI 7 45 0 L B
e IR S RO AR R EIR RS AZRICK , A8 T IO , A O B A RO R 4=
Ao ZR EVRBIBIR A L Be e, KRS ERIRR , 208 7N B IE S8 0C THRIIAT SSORH P AL R BB B 4 5K 2= A7
R B RO TA14 5 2 , DR A ol A7 SR A5 (] 4 SR B0 R 2SR, AN DS A7 I 28 o 155 A R0 P B ) i 2 4%
o X B AR A BEA A MU , SR IR 51 B N TR G, 7T RESE JH T e SR A AR A
R BN , DR B RS DL T AT R A M EE o AR R R AR T I R Rk Y
TR TR, A A A R LI OS5 R BT Y, R AR AT T B AR SO AR (33

R B v 1 e Ay, 9 [ B IR 1 Iy 48 P A 6 Jo, T 8 ) el G 80 S0 2, S ek v S KRR L
FEWGEIR . —J7 T, Bt AT AT R 8 O B AN P B IR 5 93— J7 T, B BRVA S i ST ) 9 4t
S, TR HT AT BEAN A o DRI FEBEZEOR « (1) TR AE RS [ 32 TR 0 5 45 DL , b 20145 S 9
i N IR A AR , TS BEAEIX — [A) R R TR o An SRAU AR A5 RO A HAT TR R AE B8 Rk
LR SR IR AN S U A AR A, (2) B TR ARSI TR S (AL A B L . RAS Ik
PR 0B R 2R, U 25 R AT TR 2 A o L BI040 5 A RS Bk R R AN WA A, 245
HA IR R BE R BULE o YR IRk b 5 AT RE I, HEMN 5 J 8 i A TRZAEA Al fE
M FCAS BRORIE 134 I f5 e v g A 0 2 X e P e 2 12 Bt P U DR R AL

RIS fre VA BE WA 1 BEVRASE 50 AR AR IRIA B S HE B B, DR By AR JIAT SR 28 BEAE RS 1R
EERER, IR T I B IERA RO A )

(31) See People v. Perry, 68 P.3d 472, 477 (Colo. Ct. App. 2002) ; Davie v. State, 675 S. E.2d 416, 420 (S. C. 2009).
(32)  See Montejo v. Louisiana, 556 U.S. 778, 786 (2009).

(33)  See Padilla v. Kentucky, 559 U.S. _ (2010) (slip op. at2 -6).

(34) See Padilla v. Kentucky, 559 U.S. _ (2010) (slip op. at1 -2, 11 -16).

(35) Padilla v. Kentucky, 559 U.S. _ (2010) (slip op. at 16).
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FICHARR , FI S N LE R B 15 Bt w70 P B i BRI RS2 3, TN E B IRk I 2R
AT AR AR R R A RIS T R AS ROE LIRS SR A R0 o5 AR R IE AR P 2R 2 —, 7K T
il R SC55-SE

TERJE BB 045 9 30 58 (Frye ) A2 %€ ( Cooper) , X BERAC 5 H A ROBH JEEE LI £ Pt
MR SEE o TR SRPY R MR UR b R B Nl R A FIR IR G s fE R FAZE P, g0 N EE ik A
TEL A TRE RS 52 TN IERY B A TR X P82 2 T REJRSE 5 vh 8 A O AR B Y
LR,

PO EEI R T B N R RARR S L S AF
AN TR 2 X5 0 i T SR AT SO P A

75 1999 4, S [ By 2= B it R 055 48 1 08 30 25 9 IR) ) 47 D KR4 Hh A e, BEORARGP R
R N 1] A AT R A 5 T A O A5 B S A 80 X — AR L B IBRIR Uk B ANAR 22 M Uk e
52U R T 67 A 308 S5 AR o e T A A R B 2 B AR DA — BN S5 o 5 M i g 5 TR S 7 e o
A TIORGOS R A R R R U S 08 20 T LT JLAAS R Ak B0 5 30 — S 0T
IR 08) R BOR T GOk B AR R N T LURR IR AT 500 =2 & F kB %5 1B A
BRI, (HIF AR BOR T Gk BE bl A 52 I8 REFE I 51400 DUk 5 R X RFE REVR S 5 B R JE A 7 541
TR R B TR ko L IRIRI ) 50420 7 2 X T 1l it AAE 28 28 B BUR | 52 1 I 7 AT 23 1E o7 4]
9, A7 TR BEAS DA X S R AL ST AT 2R 20 1, SO TR 1430 45 g Ak 2575 2K R b g S, 2 75 SO
WA SO TIA BN TR o HECE] 2012 AR, X TR K8 H 1928 B WU R i A sl A i
R M U A AE A 5B I A AR L, B AR A I BEDL 2 I S8 1 BRI B e i Be - T

(36] ABA Standards for Criminal Justice, Pleas of Guilty 14 —=3.2(a) (3d ed. 1999).

(37) See Mass. Rule Prof. Conduct 1.4 (2011 —=2012); Ky. Sup. Ct. Rule 3. 130, Rule Prof. Conduct 1.4 (2011); Mich. Rule Prof.
Conduct 1.4 (2011) ; Fla. Rule Regulating Bar4 —1.4 (2008 ) ; Ill. Rule Prof. Conduct 1.4 (2011) ; Kan. Rule Prof. Conduct 1.4
(2010) ; Davie v. State, 381 S. C. 601, 608 609, 675 S. . 2d 416, 420 (2009) ; Cottle v. State, 733 So. 2d 963 , 965 —966 ( Fla.
1999) ; Becton v. Hun, 205 W. Va. 139,144, 516 S. E. 2d 762, 767 (1999); Harris v. State, 875 S. W. 2d 662, 665 (Tenn.
1994 ) ; Lloyd v. State, 258 Ga. 645, 648,373 S.E.2d 1, 3 (1988) ; United States v. Rodriguez Rodriguez, 929 F.2d 747, 752 (CAl
1991) ; Pham v. United States, 317 F.3d 178, 182 (CA2 003) ; United States ex rel. Caruso v. Zelinsky, 689 ¥.2d 435, 438 ( CA3
1982) ; Griffin v. United States, 330 ¥.3d 733, 737 (CA6 2003 ) ; Johnson v. Duckworth, 793 F.2d 898, 902 ( CA7 1986) ; United
States v. Blaylock, 20 F.3d 1458, 466 (CA9 1994 ) ; cf. Diaz v. United States, 930 F.2d 832, 834 (CAILl 1991).

(38) See Commonwealth v. Napper, 385 A.2d 521, 524 (Pa. Super. Ct. 1978).

(39) See Beckham v. Wainwright, 639 F.2d 262, 267 n.7 (5th Cir. 1981).

(40) See Tucker v. Holland, 327 S.E.2d 388, 396 (W. Va. 1985).

(41)  See United States v. Blaylock, 20 F.3d 1458, 1468 —69 (9th Cir. 1994).

(42)  See Boria v. Keane, 99 F.3d 492,499 (2d Cir. 1996). iZ 58 st A A & T D 45 2k A BEH) 20 4F B2 B R AE . G52 B e W )
A BHR IR 1 AR5 3 AR MRS HEp B A N A Bl A D e 4 A TE LG22 BRI . MR N BRSPS AR SR

(43)  See State v. Greuber, 165 P.3d 1185, 1191 ( Utah 2007).
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(44)  See Missouri v. Frye, 566 U.S. _ (2012) (slip op. at 1 -2, 15-16).

(45) See Weatherford v. Bursey, 429 U.S. 545, 561 (1977).

(46) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. at6).

(47)  See Missouri v. Frye, 566 U.S. _(2012) (slip op. at2). BCISf i ikbete s | 695 S I T 36 [ 732358’ 34 : Bureau of Justice Sta-
tistics, Sourcebook of Criminal Justice Statistics Online, Table 5.22.2009, http://www. albany. edu/sourcebook/pdf/t5222009. pdf;
Bureau of Justice Statistics, S. Rosenmerkel, M. Durose, & D. Farole, Felony Sentences in State Courts, 2006 — Statistical Tables, p.
1 (NCJ226846,rev. Nov. 2010), http://bjs. ojp. usdoj. gov/content/ pub/pdf/fssc06st. pdf. ,2015 4F 1 H 26 H &5 ilA]

(48) Scott & Stuntz, Plea Bargaining as Contract, 101 Yale L.J. 1909, 1912 (1992).

(49)  See Lafler v. Cooper, 566 U.S. _ (2012) (slip op. at3).
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(50) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. atp 7).

(51) See Lafler v. Cooper, 566 U.S. _ (2012) (slip op., Scalia, J., dissenting, at 12).
(52) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. at 18).

(53] See Santobello v. New York, 404 U.S. 257, 262 (1971).

(54) See Missouri v. Frye, 311 S. W.3d, 350, 359 (2011).

(55) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. at 11 —13).

(56) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. , Scalia, J., dissenting, at2).
(57) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. , Scalia, J., dissenting, at 3).
(58) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. , Scalia, J., dissenting, at4).
(59) See Missouri v. Frye, 566 U.S. _ (2012) (slip op. , Scalia, J. , dissenting, at5).
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The Right to Effective Assistance of Counsel in U.S. Plea Bargaining
Qi Jianjian

Abstract: Since 1970’ s, the constitutional right to effective assistance of counsel in U.S. plea
bargaining system has increasingly gained more protection. The right to effective assistance is critical to
the defendant who enters plea bargain. Effective assistance is a must to ensure the voluntariness,
knowing and intelligence of the guilty plea. Also, it ensures a fair bargain. The standard on the
attorney’ s competence was established almost the same time as the legitimization of the plea bargaining
system. In 1980 s, the U.S. Supreme Court set forth two—step rules to review the violation of the
constitutional right to effective assistance. The Supreme Court remedies the guilty plea due to ineffective
assistance. Since 2012, the Supreme Court has remedied the lost of the plea offer due to ineffective
assistance. This invites some criticism because of the conflict between the fairness of plea bargain and
the outcome of fair jury trial. Neither federal nor state criminal justice practice has reached any
agreement on the propriety of the waiver of the constitutional right to effective assistance and the waiver
of the claim of ineffective assistance.

Keywords: plea bargain; effective assistance; ineffective assistance; fair trial ; waiver
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A Comparative Study on the Reason of Retrial in Civil Procedure Law
Zhan Shangang

Abstract: Under the background of continued trial system, the court of second instance is on the
basis of the procedure of first proceedings. As a result, the court of second instance must make a
judgment in case of an appeal in principle, and the retrial is only an exception. The retrial reasons
include improper procedure in first instance and substantive judgment. To protect the trail class interest
of the parties, the court of second instance shall not send back the case only if it is necessary to be
further debated in the court of first instance by the parties. The present civil procedure law regarding the
retrial reason is incorrect for the reason that it is against the aim of retrial system, and it may result in
practice confusion.

Keywords: retrial ; trial of fact; make a judgment; interest of class; procedure fault
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Sy A E FES AU 2 : The Proposed Divestiture, An Acceptable Buyer, The Divestiture Agreement, Additional Order Provisions, Order to
Hold Separate or Maintain Assets, Divestiture Applications, Timing.

(23] U.S. Department of Justice Antitrust Division; Antitrust Division Policy Guide to Merger Remedies (June 2011). IV. B. 1. Hold Sepa-

rate Provisions.
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(24) “Merger Remedies Study ( Public version)”, DG COMP, European Commission, October 2005, page 59, para. 13.

(25) WSS ERASE 2013 AR5 20 5 5T Bk on B2 o P A At otz g ) [ B 2 WSO ST A R 0 2 W) 278 3 A v S ZE W o A L 1 )
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(26] Frequently Asked Questions about Merger Consent Order Provisions, available at http ://www. ftc. gov/be/mergerfaq. shtm#Hold Separate
Orders.

(27) Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-

ary 2012.
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(28] Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-
ary 2012, Order to Hold Separate or Maintain Assets, Page 17.

[29] Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation ( EC) No
802,/2004 (2008/) , para. 111.

(30) BP Amoco/Arco, Docket. No. C -3938. %523 EIHIRH 5 % b 20d BT A Rl i i I BV R 9] 2 — . FEIZ SR, LIRS
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(31) Commission Notice on remedies acceptable under Council Regulation ( EC) No 139/2004 and under Commission Regulation (EC) No
802/2004 (2008/) , paras. 110 —111.

(32) “Merger Remedies Study (Public Version)”, DG COMP, European Commission, October 2005, page 60, para. 15.

(33] BP Amoco/Arco, Docket. No. C —3938.

(34) “Merger Remedies Study (Public version)”, DG COMP, European Commission, October 2005, page 60, paras. 15 —17.

(35] BP Amoco/Arco, Docket. No. C —3938.

(36] “Merger Remedies Study (Public version)”, DG COMP, European Commission, October 2005, page 105, para. 11.
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[38) BP Amoco/Arco, Docket. No. C —-3938.

(39] Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation ( EC) No
802/2004 (2008/) , para. 111.

(40) Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-
ary 2012.

(41) BP Amoco/Arco, Docket. No. C —-3938.
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(42) Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation (EC) No 802/
2004(2008/) , para. 110.

(43) Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, January
2012.

(44) BP Amoco/Arco, Docket. No. C —3938.

(45] Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation ( EC) No
802/2004 (2008/) , para. 112.

(46) “Merger Remedies Study ( Public Version)”, DG COMP, European Commission, October 2005, Page 56, para. 2.

(47) Luc Gyselen, “Merger Remedies Policy in the EU and USA” Practical Law Company’ s Cross — border Competition Handbook 2006/07 ,
available at http ://www. arnoldporter. com/publications. ¢fm? action = view&id = 66.

(48) United States v Mittal Steel Co NV, [ Proposed ] Hold Separate Stipulation and Order, available at http://149.101. 1. 32/atr/ cases/
217400/217494. htm.

(49) Luc Gyselen, “Merger Remedies Policy in the EU and USA” Practical Law Company’ s Cross — border Competition Handbook 2006/07 ,
available at http ://www. arnoldporter. com/publications. ¢fm? action = view&id =66
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(50) Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-
ary 2012, Pages 16 —18.

(51) Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation (EC) No
802/2004 (2008/) , para. 112.

(52) “Merger Remedies Study (Public Version)”, DG COMP, European Commission, October 2005, Page 66, para. 39.

(53] Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-
ary 2012, Page 18.

(54) Negotiating Merger Remedies Statement of the Bureau of Competition of the Federal Trade Commission, Richard Feinstein Director, Janu-
ary 2012, Page 16.

(55) “Merger Remedies Study (Public Version)”, DG COMP, European Commission, October 2005, Page 67, para. 42.
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A Study on the Hold-Separate Rules in Merger Control
Ye Jun

Abstract: Hold—separate, a specific set of rules in merger control are derived from the practice of
antitrust enforcement agencies in the U.S. and Europe, aiming to prevent parties with divestiture
obligations from reducing the value and competitiveness of assets to be divested during divesture transition
period, or damaging the competition in relevant market. Since China’s Anti—Monopoly law came into
force , anti—monopoly agencies have adopted hold—separate articles in agency rules and used hold—separate
remedy measures in conditional approval decisions. However, studies on these rules among academic
scholars are still rather limited. Under these circumstances, this article looks into the purpose and
nature of hold—separate rules in the U.S. and Europe, summaries the rules’ conditions of application,
contents and ways to monitor their application. The article aims to analyze the hold —separate rules
systematically and offer comments and advices on hold —separate rules to legislative and enforcement
authorities in China.

Keywords: anti—-monopoly; concentration between undertakings; hold—separate
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ARG RO RS B, I Z BEAT T I W AZ SR AR, T A T4 R B JE BRI . AR MERER,
RBARIE T, R E R BB B2 SR BRI 7 PO R, R EA Ja e RO RN S 2, R 58 55 69 fi
1B N AW ? S AT B 2 R R WE 7 VRt 8 ad 25 M S = (A SO 51 8 ARy
(B2 ) BRIRR 25— ARG 1 FEACHIF TSRS G—— (X 55 Sh— AN, R, KBTS A 3K
LAY, R EAR B it B T AR 2 N TR (5[] I i 10 D A3 At i , Je A A0 [ N R 3
[ BUBE Y, 3 PP B ety A e £ Z RS VP AR B (AR TR AR IR A |

What Possibly Can We Learn from Magna Carta?
—— An 800th Anniversary Memorial Essay
Li Honghai

Abstract: 2015 marks the 800th anniversary of Magna Carta. During the past 800 years, from an
agreement between the King and his barons to the flag and trump of the English in protecting their rights
and freedom and keeping their constitution, Magna Carta has spread its influence all over the world.
However, the strength of Magna Carta originated from the background and process of its birth, from the
principles and spirits embodied in it, and from the interpretation and practice of it by later generations as
well. As to the possible dedication of Magna Carta to China, whether from macro or micro view, it
mainly lies in: compromise and rationality ; rule of law; governing by the king and his people together;
due process of law; no tax without consents.

Keywords: Magna Carta; rule of law; compromise; taxation; due process of law
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A #

i OE AN E RAEBRARE) ERERRTORERES, ZEAFT(ARE)F 36 &
“AGA A 0 FAR P B I KB AR R T A Ao KB BUs B A 60 T B AR AR, B s R SN
EWFRAE TP AIRNAZ b, R, RERITHHIE) R 5, &K E AT L kALK o 47 B
KAEBROT RN AR B IAF R A SR T RAAS T E, B, A E A B ILA AL L4 4) F
JE Ao BRAG ok E e A TR, PR 8l ik ah” | 8l ik T AT R R A 8] iR A S HBAR A AL A0
BEREZTHHEE,

KEW R AR Sk EE s R

— LAV E SRS H = MR

LEA oA B2 B iR ( Comprehensive Social Security Assistance, fij % CSSA) , HNZE4% , B & st
SRR 1) A s % PRI HEA 7 0 B T B Ak 254 B SR 55, Lm0 B o AR BT o 2548 02
INFR A ST I A 0 A 3 R B o 2 U\kﬁﬁlﬂi%i‘ﬁﬂ(cash assistance ) [ 77 %%, B B R 4F & BRgE LiB
I Rl AR i Al s PR 328 5 RDUE A N L Tl R A ATTZE TG AT SRR HE AW
3K (non — contributory) , /\ELJL&)\&%FE'ﬁﬁ( means — test) B A] , Z2323H % A S48 F 3 735
RN G ERHEAT, BN EUTRME A B3R At 2 4 L)

2005 4E 11 A ,“FLA Eﬁlﬁ?i/*\fﬁiﬁj%ﬁ” (Kong Yunming v The Director of Social Welfare){2) (IR

fAT PR FLAHH ™ ) I L e BH AR v [ P b 28 22 AL OC i 28 4 1) B AR IE R T i 55 S R A 3R, SRR HOk
#%}:ZL H 2ttt s R AR Fin i Ja A Y BURM 23 =i 1m], FLIE R v 7 3K, REE A BURM 4141 E‘JTH%U{{"
B i . LR R AR G O TC 1 FL 5 . 2006 4F 3 A fLc sk Edg B, oy
FE DI SR s R0 7 4 B4 T X —HIig, A 2004 481 7 1 HE, BURTFGR S ﬁ@@)ﬁﬁﬂ%?ﬁ%ﬁﬁ

s LK E A BRI O/ A S A R S TR BEUIIE , et . SO S RS B0 4E ?ﬁ'*{hﬂﬁ A
SRb R ST S ORI H —— s (5 B AT DI B FREE 48 LW 2 M E A BB s34 5 ¢ MR SEAR L 5
PP RFEF TR FWE” 3R,
(1) mEste: (AU KA SR A R RT3 Sk T i 2010 4R M, 55 79 - 82 1T,
(2) “FLAWVRSEAIEZ W & =&, Fii# 5 0 HCAL 127/2008 (2009 4E6 H 23 H) ,CACV 185/2009 (2012 452 A 17 H) &
FACV2/2013(2013 4F12 A 17 H) , JE3CHuE L — A RURFIP 5 Zeai e Sk da 1t
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JEHELARRI U L3 SRR 2o B K AT d I I A S ML AR S 15 O 1) B 37, S L e B i e
T, WARPAL B 5. fL AW ko e LR 2 Bl o DURARCR, 5 T 2008 4 10 A HiG L HE
By, B BUR 25 8 31300 v T H IR N A 20 9 5 B AR 4 BE R AT 4 Bl i ML RE R R 5 B 4R R A
ALY ZRIGIAE =, 2013 4F 12 717 B A kB I E —BE0E R LA I RLE
58, BUR BT .

s {1997 4 [ LI, A 35 Bkt (FEAR L ) 5 =3 Ji B A SEASBUMI AN S35 ™ A B T KA o
Py BAUFI S AR B G20 ) AL Z R, AR RIBCH R I 285 5 41 2 BOR)” 15 Sy BUARAA
BN N (LR AT 18 F4E (aspirational ) H R (declaratory ) |, J&BUR BB H AR, A 2= ABENE Y
— T 37 1 S8 AR (stand — alone right) 138 RIERTE o Py S SRR G 94 2 5 2 TFBOK, 14
Be— bt e 85 H (defer to) Sk ulATELHLIC A HIIBT , AR5 B — A8 w1 L, FERRABE BIAL T 4 BRE 1
XL AR (legal issues) AYRRBRMARECR L 5 194 W (merits review) [0 BT LA—ELRIK, Fr ik ik Be e
A AR R AT e A7 Ay L6

“FLARIIEE” PG S o A 7 BURF AR A BSR4 R R AR VR IR B4 BB 287 (Fok Chunwa v
The Hospital Authority, FACV 10/2011)07) (CRFR“EFLLR") f5 MG ZU A L2 o , PP
PR e YR SR RO 5 RS IR BT AR AR A B B TR R AR UL, A R AR S AL
SR N BB ) REAH SG———20 57 1% B2 2300 9% FH W8 B ) HH 37 A 15 2R 1 HR I B8 . AT

(3] H 1970 4F 6 1, LR 8% HiE N AIF & i s —F AR, BUE T I 655 B i TUAR I 2R o 1993 4R, S4B I H 0T #E AR By
Br. 1993 4% 2002 4, GUREGHR M REHBK T 2.8 £, JF K T 6.6 5, S RIEHLS , 11X 28 55 5 18 F0 B 5, 7 Uk
UM TR PRI B, BEARAR RIS S, R e —F 5 F,2004 4F 1 A 1 HEBUN IR SC R g o s s 7 4F
PORLE ABAERRBR TG OL T, Ao i A8 BT 5 E0s ISR, SRR & B W HE 0 SR8 Bl R Rl . W 2348 BUR St
AR S DL (A e RPN AL 2o b B LU WEST ) , AU R4 Akt 2009 4Ffie, 55 79 - 81 1T,

(4] ZEMRERETT B PRIE A — W FIE 1 - 11 Be,

(5] AHEBENTHEN R MW L F MK A (HKSAR v Ng Kung Siw, X PR EHESR") (£ W47 A i (Leung Kwok Hung v
HKSAR) % 5BUAZE 55 1R ( Chan Shu Ying v Chief Executive of the HKSAR [2001] 1 HKLRD 405) | SF-ZE AN 32 15 4L i) ASUF))
( Equal Opportunities Commission v Director of Education [ 2001 ] 2 HKLRD 690) . A & H H ( Shum Kwok Sher v HKSAR (2002) 5 HKC-
FAR 381) 7EEE AT Hp S 3 N 1E X 77 A9 AR ( Stock Exchange of Hong Kong Limited v New World Development Company Limited
(FACV No. 22 of 2005 ; Court of Final Appeal, 6 April 2006 ) ) | % 5% 5% ik FUAS A GE 553 AU BUF] ( Lau Cheong v HKSAR (2002) 5
HKCFAR 415) FARSAURI 90,52 A58 W A0 AR ( Koo SzeYiu v Chief Executive of the HKSAR (FACV Nos. 12 and 13 of 2006 ; Court of
Final Appeal, 12 July 2006) ) 25 AISAL(W v Registrar of Marriages,[2013 ] HKCFA 39 ) Z545

(6) Hih, FWERWZE TG EZT 42 53R ST, R R TE - S8 MR ABE S 55 A0 A 527 DA Wik SR A B
ARG T, B AR BEA S G S S RCRICEAT < AR, s 2 U, AN BEORT 4t B B, Tl AT DL R S B R
GRRRUR . 2001 4E 5 A 11 H ,iZZ R SAECREFBFEITBIX Z M < 5% A2 5 SCRTRI 0 R BRA 2y > 32 1058 — e 19
HILLEE) (E/C. 12/1/Add. 58) 1955 16 Bei i, Z 01 X F ik B X — Rk JEH k. BRI SC 2RI, XFHE LR
T REA

(7) “EREFERSTHRRE MR ERR(BIEN) L FERERTBAAEER, BEHEEE A TEHEA
1o, 2005 4R, EAEE AN Z T RIS L LIS, USRS Lo R I Tl R SRR F s e . ZREE R A I A L F A
5 2R, 2007 4E5 16 H, & LRMABE R K WA &4, i TERERR H 2007 4£2 A 1 HEXFRIFE 9715
B AR 55 W SR EREA T TABTT , 88 Lo AT /0 39000 #5109 R AU P 1A S . U R BOIR I, T JERg J) AT,
IE N REAESAERE, 8 2oL mi A 28 BT B . 2007 47 6 A 22 H 4k 2 4a 18 1nl ok 40 88 e 28 1 i i, R 2
WL AR AU R B BB IR LA Ay F HR I )R A, SRR BORE A 5 B UE AR TR ) 58 25 45 22 PSRRI

(8] XHURIEFRAEARMEBUEATUE T A HRERIE (two — way permit) 2, AJ R HE JEAE AN B I 90 K, IR 7E A L 2 B 3 ) 1E 7R 38 s AR aib ok
W AR P Y R R R T SRR W) R A F A A T B T) S Y N U R FE AR IR O
AL ZFAE R 1) A T PR T 8 A PN B % P 0 R T A 7 s s ] (el 2 R R RA SR 4 5 sl DX sl 8 WL il X ) 7 4 7 3
INEDHE 12 55) o FREARRUE R AT B U B O3 E , A U SR R, I fL AR i Y ASL AR BIARN . i R LR
fELEE, WA BB KA SR,
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(s EAER) 2015 4% 6

AP SR A5 SR, 5 B AR 28 7 0k [t 7 e 2 A R AR 285 2 A e 00 ) 2R g A 3 ik
JE” “ FITERESD” AR IR M0 L0 (IR A RIS, ARSI 2T B, AR M1 20 T4
e, (8 2 N R BR LB ) J BT - © B RS S8 T T 7o o 2 ok e AR A 7 el I 3 T o A AR | 8] =2
— AR BETEA G T Ir R R SL 7 I F AR st , AR S S A0 12 P U o 7 s LA Ak 2 R o) 82 R
SR A TR A R O S H IR L T SCRE D % e A A S A o B v B R AR A e £
SFRYAN T TR ITIE A

N & o R I SR PN B N b € 8 S W B

IR RIS R At e 2 Be AR 12 A JETCEE 2 20 HE20 AR SE Bl by — Rk 02 Ju i
JE 5 TR BRSNS BT 4 I 5 5 1 R S AR I Tk AR U3 % [ R L T R R AE AL
R T B o S R R E (T80 ) 5 45 4958 1 O - A N IR 28 IRTE AR i
WHEFRITFRBETI BN OLT , A M AL 23R4T 5 B O BUR o [ 50K R DR 8 R T2 32 S B AR
s 2L AT S DR At e D R DAl " A A i, (FEAR ) 5 36 2 - il Ja IOA Rk =
SEAT AR AN BIAH] 7 SRHR AL AL A5 55 144 (145 148 F1 149 55, JUHIZ S 145 FMUE « “ s b il 47
B X BUR ISR FE 2o A A i BE B R A L IR 22 TF 2R PE AR L o7 B8, A A o S8 L A g R e ) R
FRS T A RS BOA BN R UL, “ 25 5 2 AUH " 1 IR 8 - FUg% s i i i = ARAAL”
(three generations of human rights ) B, J& T 45 — AR U4 Q2R GEER — ARSI S T AR R AL
T34 F B9 A AL RS TR #9358 25 —ACAIU R 35 3K 1 S0 D AR, 56 98 [ 52 A0 AR
Ve AR B A 2 207 ERSS SR, JsRis it 2S5 0 bR . BEIZONBE U A s PR et A BS A
WA L 25 7 A A T R AR AR B BIASURIAS DR A 2 % R T IS T A 4R 3 5 AN 46, B 2= 40
NHER R 750 3k BT U B A, AR SOH 8 B+ 2 2 AU AR R PR ——Ha FIAL . fnfo
SE SCRRAAL , 27 F 4% 7 WL A E AN [ {EL A TRy [ 5200 24 19 1 2% B i R BIR B % A 356 (AT ( the

(9) AR - FE H UGS . “ 2B ek 3 X027, http : //news. mingpao. com/20131222/uzcl . htm,

(10) . T RuEARr T, #d WIH)2013 4F 12 ] 30 H %1,

(1) BREAZ B Jm R LA A AR - SRR3R AR B CE IR IR) 2013 4F 9 H 50 S WL REUAE I hitp ./ www.
aisixiang. com/data/71190. html ,

(12) Mark Tushnet, Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in Comparative Constitutional Law 200 ( Princeton
University Press 2008 ) .

(13) (AR A2 - 58 [ 5B 12 PO AT SC T AL A R AILAE , S840 38 ( Sunsteint) A A LI IO < J8 76 4 A2 A A7 AR 5 26 [l Ay
A 5 52 [R5 7K 18 ( American exceptionalism ) , B FURCU T 5, #2232 SCRR IR Fo k2 3 SO 58 B R 22 58 LA 5 LA R 5 ) I v
BRI Z G G 2 U™ A% B e AE 0 K2 REBERS (BEAS AT L TE 2R 7 sl A ) E e L, % iR RIS T JE P 1Y
SERIFTENGHR . JE SRS M GAT A RS IRTE B BS54k SRR AT B o o v 1k B 1) DR A S AR e b ik . S 00
Cass R. Sunsteint, Why Does the American Constitution Lack Social and Economic Guarantees? 56 Syracuse L. Rev. 1, 4 (2005 -
2006 ).

(14) Karel Vasak, A Thirty — Year Struggle: The Sustained Efforts to Give Force of Law to the Universal Declaration of Human Right, in The
Unesco Courier 29 —32 ( November 1977).

(15)  BUNTE RN BRI T B AR, 3G 2Bk 57EHAE 21 2 BUR AR B A RIS , R
2 2004 AERR, 5 6 5T,
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minimum decencies of life) 3¢ —#p7fE [ 16]

SR SCR YIS EAR 1 B A B, AR T A REBUOA AU, AR FIAC AR R 1 T+t 24X
7 A E A SE IR B S R RO R DA B 22 5 U7 Sk BeAE S RS BUARBUR]” Sk 0 A
MR, “ 2 S S AR VR R R AR, 38 5 B A R 0 AR 48 U (42 & R % A5 S B ( progressive
realisation ) , NEL, £ BN AR i AEMLOCHE 5 RO5E 18 T LA 2 [ AR S e LT 4
TAAL AR E R BOR RY$5 5 )7 % (directive principles) ™, T % 2645 5 5 £ I A B4 %6k EZYR
PRV EIEESERAE S =R SEARCR” J5 B S DU E R BOR R T 8, b S oy S KAt
SRS S R 2 At SA, T2 10 T st gl B A 17 5% ) 32 R A HIEBRE20) 35 2 35 43 [ SR ) A T AL
ST REAE AR R RS 5 — A, BN AT /R (non — justiciability ) .

5 RS B R AR A A RIS 5 AR A 5 T R R VA o 6 A0 BRI ARG BEKs T
T A AN LAY Js A 264 (inadequate living conditions ) ” JTA (BRI AAUA2) 55 3 2% St T A8 N
518 (inhuman and degrading treatment) 22 [ i 7, E 32 B A 23489 21 b SO 4 210 6 B BE 28 1k By
VA AR FIA Y w2 ROBT, SR, B A e vk e i 2 K A A AU R R A 25 ™ 1915 & (right to live
with dignity) " BEARAIECNA B 88 A2 A0 THe ok . 96 B R ik SUAR HR IR T & B 4L 2 AU
FHOCEER, SRR IR fie i TR BE 85 A2 43 0 KO- A5 O (220 1E R P023) sl Ak [ ) S8 2 i, Sl
X _IRAORI G 58127 R 2 5 A SRR AT S Am A SR UL RE P OB 250 SR AL 5K 1 i A8 1) 25 SR A
WA FENARRIBSCE RN & I B85 B A A P SE A S 1 A7 B v, 2 BBl B AR R A
T4 AR A T SR AN 2375 B B 19 S :F 26

(16) Justice Albie Sachs, Social and Economic Rights: Can They Be Made Justiciable? 53 SMU L. Rev. 1381, 1386 (2000). k<4 A045
SE XK the minimum decencies of life” , WM, AR A [ 4T B 2545 B AR, Sh AR AE A 2922 F BA% 0 55 S FEAT ] —Fh
FE2 IR P L 2 RAE AR P I e AR T 2

(17) Mark Tushnet, Social Welfare Rights and the Forms of JudicialReview, 82 Tex. L. Rev. 1895, 1898 (2003).

(18) Karen Kong, Kong Yunming v Director of Social Welfare; Implications for Law and Policy on Social Welfare, 44 Hong Kong Law Journal
70, 71 =72 (2014) AEFLESCHIACE , 25 [ ( FEUEAE @ IE E ) MTEB e i A A R R S E F A AT
o Tl L XSS 2 A 114 R B S i P4 R R BORER IO A SERA B T AL, Mark Tushnet B2k, B AR 19 8 7k 1%
[ 7E Minister of Health v. Treatment Action Campaign H , 4 FIACHEAE Jy “ S SCAARAUR]” X555 , SRR ZE S 0 ) B 4, B L4 130,
AR, Id. at 1898.

(19)  Sunsteint, supra note 13, at 4. fEZELESCHIA , BIEAR LI 28 5o At SR A S8 1 0 [ 5K, 0 FORAS AR S B K B AR iR 2 R
RHETR

(20) B RE SRR AR DU B B GRBOR A48 SO EE” o, 45 38 SR AR 51 4K m Ak S R Sk iy, A — 0w B0 o HEBR 2, BIVERS 37
SR HE AT I IR 2 365 R B —— A I 8 2O A AT A 2 g S, (EL A8 T 3R S0, 2R VA 4 [ K AR T K
R BRI A SIS I 2 55

(21) Ellen Wiles, Aspirational Principles or Enforceable Rights? The Future for Socio — Economic Rights in National Law, 22 Am. U. Int’1 L.
Rew. 35, 41(2007).

(22)  Griffin v. Illinois, 351 U.S. 12 (1956). ¥EBEA NS5 AR EER M BURT L6251 45 TR b IR 23 TR 2 42 B0 Dl 43 ) B AR sl ¢

L
(23)  Goldberg v. Kelly, 397 U.S. 254 (1970). ARG KAR IR FF LR IR BE , 15 B8 BER BOR TEZE AR 45 155 0 D 1R th A, 2
AR IE .

(24)  Shapiro v. Thompson, 394 U.S. 618 (1969). AZE |, A REAGH DX (¥ 4+ SRR LAE , X T4 S R 04 B 4005 B AE — o i 32 401 )
RIS FRRITRI A R o ek B AR IR S T A i I RE AR T S O i

(25) Sunsteint, supra note 13, at 14.

(26] Rehan Abeyratne, Socioeconomic Rights and Constitutional Legitimacy in India, Blog of the International Journal of Constitutional Law.
ASCHEFE N , B BE ) B et I 6 o VR S8 125565 21 R 4 A4 i OB O A %™ M 3T 5 (right to live with dignity) ”, 48
FIRH B w] AN A BB 2R T 18 .
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(s EAER) 2015 4% 6

B PSR WL AT (judicial deference) RYTRIM AT o X — a5 32 ZAT X )95 A 198 B2 T 5 o
LR U, BRIV 7 AR DA AR R AT R B [ 52, 05 et 25 7 o B A o R o 2 B HE AR R A8 e A (self —
F——H A 1 5 0 P A ol 2 B IR BOSR AY AL
I3, FFAEBOR A E R R v, W0 2 H O GRS LA S 0 A B AR MR A5 T, S5 A B9 el
BB RSN A LT FERXAER RET A8 3 T SR AR SRR TR ml ik Rods 2 4, (B4R
o S STARAUA (weak substantive rights) ™ Ifi A 51 T2 ROBGASUM 1 FR Bt /%&T%EB’J%%ELJ‘QXT
P D1 (280 G T ik JEiAm A mIE 27, T SO A BT e

= AU PR BE A A SR 1 R B S SR

(—)“?Lﬁﬂﬂﬁ”—?ﬁ'ﬁiiﬁﬁﬁ’ﬁﬁﬂ B REEFIN

(FEATE) 20 36 FHUE  “ Bl RAA HRIE = 24 S A R R ™ S 110 2 DL, 38— 2% SO e s J
R4 AR A AL A %ﬁfﬁ T I A R E , T AR BRI B A A R '31%1%7](5? (290 44K,
(AN ) 20 =35 il s R FEAASUR 5 3557 #h R 22 MU A e XU T AL A1 X AR AL 7 Bk
FEIFARGISD L30T TZAR ) S A A2 i Ao 5 A 2 G Al 2% SC A AR B UE B 05 R BT BOR A 725K
TEAE H FL ARG A2 SRR, © e 28 SCMR K e A A A5 LA 22 4 380 78 8 JBURT T S92 Tt ) e 2 A
WOR BRI Y SE IR 31 iR i, vk e MR A D ke 14 4 e bR AR R AT LU Sy — T 52 A
SEPRFREA ) JE LA (stand — alone right) 7776, I H., “ LAl Z” — | LURH A% B WA ZMF
MBS TAR AL, 5 118 7 e s R AP S AU E A R PR 99 5

— VR AR BE AN BRI AR 1 i R P AT Y SEAAUR], ELAS X3 R A R il
CHEARAE R 32 TR E AR RIS S P BE RN L AR A A A i R BT =
A (A FIBOFE 45X AR (absolute right) B30 AT A2 21— F2 B2 A R , A% R 1 T (582 & X
/) A (proscribed by law) , 7EARSE vh i A 435 43 IR EORT i 5 B9+ 2o A R BORFIAR OC 135 LB —
FRCT 5, SR X AU B BIR i Y50 T 12 Rl BORT B A WL , IR 12 2% s o L o1 B ) ) o A
W HA e 55 SR — B BN ZEAS G T IF I Bl LU A5 S 0 o e frg 6 2, DR R B X865 36 4%

(27)  Tushnet, supra notel7, at 1902. VEFAEICrP 5 Y« BV HE8E [ 52 10 58 R AR 2 R AU T IR , 1 Be 22 20 T SRR ML G LA HE
Fatany B R EA R AL A ], (Constitutions can recognize judicially enforceable social welfare rights, but give legislatures an

extremely broad range of discretion about providingthose rights. )

(28) Tushnet, supra notel7, at 1902.

(29) P Y Lo, The Hong Kong Basic Law 237 ( LexisNexis 2011).

(30) Kong Yunming, FACV2/2013, para. 23.

(31)  [¥E 1513,

(32) ARIECIEATE ) BF 16 4%, i I R5 A B K K S RO 28 53 AUFE T2 A b 2 ANl 28 AN . e R 22 A8 [ L, W 7 ARk I
A5

(33) Kong Yunming, HCAL 127/2008 , para. 51; CACV 185/2009, para. 47.

(34) ey 34 proscribed by law” i) “law”  7EZEHTEEBE A4 H b, ) T M TEIZ 5 L LR, B3t 2 F 475 A BR BURT 1) 28 19 4 23 4R
FIBCRARE G EE R o BRI SR 2 MR B A R AU i) 37 125 o A7 2 35 0 B8 A U BURF 2004 438 1 47 BOW % 17 R B A 1 Jr =X
FER T RS AR B 2SR, IR T HOE I S, B g . IS DL, 3 A SCY A B R BRI IR N AT IR BE R Z . See
Simon NM Young, Does It Matter if Restrictions on the Right to Social Welfare in Hong Kong Are Prescribed by Law or Policy? 44 Hong
Kong Law Journal 25, 25 —27 (2014).

(35) Kong Yunming, HCAL 127/2008, para. 52.
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RIS BRI AN 2 1 T i BT ORI R ) B AS YA A B 119 P9 A B 2% 38K (internal limitation
clause) G360 U5 145 Z8 2 WUSE - A HEARS AT BUX BURNTE A 1 2 R ] B2 A S At B, ARG 22 5% 26 A A
Mo 2, AfTHE HR R O EOR BT BARE] 2004 ARZE R MEAZAF LAY SOE ON—4F TR
LAF)  HIE S PRI (EEAE) 55 145 ZRMT A dE 04T B X BURFAE  J5UA 1) B2 A A A 47
SETIT R BORBITEIEAU T o B 1k, 8 S22 36 28 AR AL (8L A Al AR A, o B AR AR I AR
B BRI 5 33 % 2

TR AT THE, 2004 AFLR5 A BT LA RO 0 L5 145 R P T KPR R AF AR &
B AR AIBOR” T LAY A JE (development) ™ 5 E (improvement) ™ YTEHE AR F? 1L BE A 2E
AR " 5 JEA BOR” IAT A AR T R AT B X BURF 38 T R R G JE e SR 4y
T B RS E EAA R A R S 55 R ) ) —HERE I, R R A EH T BUNTE
AP O U 14 W MR, B R 2 2 X A A 2 R ) ) i R A e i, e B SR R
SEEET AR O RIS IR e T R R B B B B R I R RS RE ) . SR
R A A P O IEH RO ), 1 Be e Bekh2x 22 BFJ7 TRSURIIRE , 157 25 %65 47 BOHL O A 40 W 37 LA SR Y %
o, H L TEAL 2 B U BUOR AU, 7R AR B 5 4 00 2 FURCR) T8I Ai7 , A2 0 2R o SR, 1% F A Y
BOSHEAT B 5 IREMU BB AE 55 o X T I3 55, 1R e 07 24 2R BOCA R o 4R A 2 88 T AN A
AN L40)

W A B B 29 A X BUR 2 T B AR AR S 2 AATT BB AR A EROR
o5 36 ZARAIRLR A A IR TETE BEAT , SR, 122 B -5 A S8 AR —— ISR B B4 P 2 1Y
FORF) 5 - S5 ARBR A 375 , 475 ] e 1 2 XURS: T e 0 e bk, — o 5 RO A A iy
FOL N ARFIR Fe RS 3 AEALT e T s -EAR A BOR IR R AR T RE N S SR AT i 58 . HAR
AN NSRS BORERL, 53R4T b 30 A 2 A 26 — el ik 8 B AR — 2

(Z) & H AR S X @ FIAL A H B - 4 STZALFI B SEE N A

K LB I R I s (R T — 5 _EURE SRS R AL, BV H & R EOR R 2N 5 A%
FIr PR ) 1 S5AN (AR B 5 2 RASRD ) AR A, (58 A 15 S8 O L 420 b o BT A ) R Ak 2 A
AR L, B =3 T BUR AT LS A IS AR M BGX — S8 AR, i o BT A A 2 4 4 0 AT
BCEWEA SRR AR 0L (90 Q2R 145 0] DU 320 56 36 SR IR S50, B il Ja IO
R ZAT AR R R — R 2500 | AR DR BoRE O BORT BRI 22 DF 2R M AR 7 287 A AT
TR ) RO TR RARKTE 15 T A 1 T TE 2 BRGNS RSF AR o A A AL SRy — J00 57 19 58 v
BRI, S N 755 B B A TR IR L 22 20 P B (e B =

L P BEA AR ARCIE e AR I JC 5380, 0 2R 2 36 A% AR RN 2 45 5 (IEARTER) 45 145 2%

(36) Karen Kong, Adjudicating Social Welfare Rights in Hong Kong, 10 International Journal of Constitutional Law 591, 592(2012).

(37) Kong Yunming, HCAL 127/2008, para. 52.

(38) P Y Lo, supra note 29, 237.

(39) Kong Yunming, HCAL 127/2008, para. 57.

(40) Id. at 118.

(41) W LR FHUSFRAX FHEHVFE B FE F K ( The Catholic Diocese of Hong Kong v Secretary of Justice) ,(2011) 14 HKCFAR 754,
para. 45.

(42) Kong Yunming, FACV2/2013, para. 32.

(43) Id.
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(R P2 L4 (LI 35 AN 2 T 114 R ) 25 35, T 2 7 S A AR ARSI (R P 25 55 B A s ) s 2 B 1 O DR L5
LA EBEN R 5 145 Zcif ACREARTL) I DU W BURM AR FITBOR & 5 leak” 1) B a5, & W]
(HEATE) X 1997 47 F 1 H Z B us A ECR B9k T 5 308 . A BUR“ — 857 i 48 A B SR AT LA
PRAF AR 36 Frh ML Z AL SR A BECR]” th gk . 2P T, X EUOR A AR 28 1P IR
TS JE R AR ORI E SO A SRR B T 5 36 Z5 A R ALY LR IR N 45 ( constituting particular
rights protected by Article 36 ) FI{RFEAKT- 400 g ZE bl R B0 ZRAR 1 B I 5, A it Ja B AU IR AL
SHRAIEAE 1997 4E7 A 1 HAGAIBOR , b G Jm s 1 AR PR 550, =32 L5 881130 R iR A ¢
W, SR AR R AR IR SR N 2R, 952 BIBEATL ORI, A = BRI R T — L LR
X FAEAA AN AR F G 1, EE B AUCH A B B S AR AIA N s LR AE S KA B R ) —
[N” (a stroke of genius) (47

TR ARSE , A CEARE ) 55 36 SRR B RBUR 0948 S 5 817 3 X BRAETE S I sBs
XTG> 3 KSR 2RO, FE R AT R iz 480 25 Jr s 1 AR 4 iU Am A AU SE AR 8 2%, T8 4
JB S AR B B A AR BOR AT LA B AT KR WBOR , A8 B 1 BOR) e R 5 08t . i i —
PRAIE 558, ALt Fo B 500 = B B o A 25 595 B3] D DU Sk o e o 1 s ] T R FTA 58
PR 3, TOBE SR A IR B A FL AR B 2R v ) S —FE R S, 0 A e 7] 248 58 14 1 o LS 2] 4% 51 1
FH 1490 Al SIEAR R, TG 58 R i ik B A LAaz F EL B DB 04t T g o

(=) L BIEME A FERERAN

1 GRS AT S D8N B SEAACR B, 25200 LA A o A A v R I W A BT A T4 2 5
R FEE T FUVE, PG S DU A I e R VAR o 3 — T [k B i o A R K B S BT
(Zweck — Mittel — Relation ) 2 [A] [ 3¢ 5,500 BV 5K — YISt =2 H 09, F1o8 38 B0% B 0 R U T Bt
N BT B A 22 18] 1 L8 25 2, [ SA T B9 AT {0 A 224 Sife it 2 1) 25 9 SI2 30 R 2 BRACRI A R
P U FEAEE R b, ) SO ( VerhilismaBigkeit ) 435 = A~ 50 35 >4 4 J5 0 ( Geeignethe-
it) (WA ( Exforderlichkeit) F8k S L 451 J5 0] ( Proportionalitiit ) 1520 L {5 J52 W] 1) 57 A5 25 44 75 45 5]
(Um0 vk [ 50wl s e b oA T 25 55, (ELE R DR A 15 U A T THI 4 PN 250930 1E S 119 579 H 1 5%
17 H 1 (legitimate ends) (3 414 J50 (suitability ) (2P J5 ( necessity ) Bk S EE A1 Ji7 0] ( propor-
tionality in its narrow sense) . FIHNITEAZE h, 2B R H] T =B Be (three — stage ) i £ bR if, ok

(44) Kong Yunming, FACV2/2013, para. 33 ( “Read together with Article 145, it provides the framework for identifying a constitutionally
protected right to social welfare” ).

(45) Albert Chen, “A Stroke of Genius” in Kong Yunming , 44 Hong Kong Law Journal 11, 14(2014).

(46) Kong Yunming, FACV2/2013, para. 35.

(47) Chen, supra note 45, at 7.

(48) Tushnet, supra note 17, at 1902.

(49) Kong, supra note 18 ,at 74.

(50) Zippelius & Wiirtemberger, Deutsches Staatsrecht 123 ( C. H. Beck 2011).

(51) EA IR B EEM” B Ri4E)2005 455 4 11, 5521 5,

(52)  Ho 081 JAT DU A A R 9 3 o o S S BB vl ) g P VR 1 ] 1958 A1) 2RI DR AT SR, AR i R by, 48 FT B S8 T 0k B ek A A %
TR A AR (ARZ PR 8RO RAC & B R, £ 7 FFE =B Bie” , B0 Bl 2 oo B e L e . 0L
WIS 2GR B F g (PR TR R IR RE) (55 1 48 it kE 2012 4RI, 55 48 - 70 T,

(53) M Kumm, Constitutional Rights as Principles;: On the Structure and Domain of Constitutional Justice. A Review Essay on A Theory of
Constitutional Rights, 2 (3) Int’1J. Constitutional Law, 574, 579 —582 (2004 ) ; Matthias Klatt & Moritz Meister, The Constitutional
Structure of Proportionality 7 — 10 ( Cambridge University Press 2013).
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HA LSRR PO ZEER iR 5 — , XL A s i BRI R A AR IE S Sk B Y5 50 =, i PR
il B 5 57 3 H AR A S22 [A)J2 75 1T DL S A B SR IB6 5 20 =, e SCAY He A3 S D0 sl 2 FH DA sk 45
A AR B F HR A BR T B S 1k B Sz ik B AR T T

“SLABIR” BUN MO B RITE T R s L AR i B A2 Sh 1A 8 A o A9 [ U] rh 5 B OGHR P o £
WA, B T BUMXT A R ZE A 09 BR ] T Be 5 37 75 HARIY SC L Z [ (9 &5 BEOCER . AR T
TCT A EN e S A U] ) 5 A PR R Bk B e FI UM OR . BOR 7R — SR 5 2 e 4 A - 5
FEUE T BE ey e i N FE K 2208 ot 2 i AR R 67 40, ZREBTF S0 A% 188 1 DL KO 78 IR =2 32 2748 g DA
X WAL S — M 2B DTN AT AE o YA BRI T DA ——BUF Y

1. BA2IER]E AT A R e A a3 KOS

R HE H , BRARIE I E 28 ok 75 6 e T S RS RO A2, DA 1997 4E 31 2001 4F:[A],93% Ay N H 31
Kok B NS I o BRRIET B ORIIE T R R AR S 1Y RAN L 150 24, Hod Ay 60 244 18
2 LLF B N F LA, A 30 DA LA PSR 10 AEDL B BC . AR R AE L E T
AT N AR BB SE R — 2 B . WS T RS I IR OR IR 18 5 LUTF B A AT HE 38 A 9 A 1AL
fis , WP IR LR I IE ABF A 1R I B S AR FR 225K o R, s AR C A ( 2R 2otk ) 5 L2 R us st ]
(25 5 A A RS G Tl R —— bR T RE R R 2 A AR e i 1R 5 AT el , HAeA 788 R 1 )L Lo AR M
TEFFUS 32 BN ACREA0 O BRI, 28 55 RIME R JC ANt . FEI8 K avie s, BMEAC B — 7 & F 2 21 H/ i
JER S, LAE RS ML G EUR WIS EE S 2 Ur RMER RS R E I AL . X W02 WS IR FE BT BUR AR
:LHETE’J%L@I%Z# EI]XT{*’W‘EI’J%EEPI%A@?U%¢1/EFH—EF§$FEEG F AL A B
ZERPR OIS AT AAERFAE WS B S AT LA 5 1V B E R TAl

BBEIA N, CAERR ™ B AN Bt A AHBELAS | B R IE R B K E TR BRI SE I, A Se o k)
FIAE RN A O L ZRE AR, SR XTEREE I BE v ) R AR HE B BUOR DL A PR AR

2. LA A 838 A) i 42L50)

B BE AN Us 2 R AR S 0 IS, JTIN AT BRI > A % fif 2 2 1k T o) o AR O BR3P et 2
FIR R K AZE, BT ANOFEEHEmER, Zikikmn ﬁFiEﬁJﬁlT?$%iﬁ$Bﬁ@@i1&,
2001 4EFRERT— T A LG = 2LECH Jy 989 A4, sk T8 T4 d @ 4 7 2100 & F L%
K-

BN, WBURAFFGORIRE , N HL A AE 5278 RO i ARk il 57 20 71 1 v IR o X 1A 16 2
B G2 it 2 W8 A R B — 50 R 7 o T A A LB R S BN A5 31 SRR BRI, 1BSRF Iz >4 i A L 1% i
EHOR X RSP, A SEA R o BOUR AP RAE 2 B8 I v DLRp S b i fH R 2 2 O i $
ZRBETHRIXT B AL W S5 0 R, S g e i A I R A ) R T B T 5t

LR T I R AE 3 KT

R IT SO K O BE R R U BUM OB % R G SR AR IR A S 22 S [N . B & 90 T AR 2 i i

51,1993 4F % 2002 4F, UER BB H I T 2.8 18, S T 6.6 £, M\ 24 2 d5 i3 fin 5

(54)  FFEBEI P45 58,2 W . Po Jen Yap & Thomas Wong, Public Welfare and the Judicial Over — Enforcement of Socio — Economic Rights
in Hong Kong, 44 Hong Law Journal 41, 41 =53 (2014).

(55) Kong Yunming, FACV2/2013, paras. 55 —56.

(56) Kong, FACV2/2013, paras. 67 -75.

(57) Kong, FACV2/2013, paras. 76 —101.
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136 /ZUs T o ZRERTT SC S RIG Z A B 1 B A AR AT S0 73% o DA 1999 428 2002 4E (], 451
W ER AR AR A BB RS B R 3 TR R 3 BN P B EL DA 12% S8 fn %) 14. 9% . AH x4~ $idfs il AR
SR SUBCE 4 R ZHONASEN L HAEFTE R Z380T SR SRR T AR BT R T2

Gl 3 LN ks R L5tk SRS
1998/1999 382 454 45945 (12%)
Mar 2000 370 231 45477 (12.3% )
Mar 2001 367 470 50 146 (13.6% )
Mar 2002 410 998 60982 (14.8%)
Dec 2002 466 868 69345 (14.9%)

R — 1 T R A FRAR T 2 LA W] DA RO R i 25 0 T S s i I, PR LR =2
SRS TR L7 F 3 TR S2 SRS AR BRI SE I - 18 %2 LR B ;2004 Z ATHE T Sk e A+ st S f 8 8
Kz AL, ) AAF A T e 1 25 0% B i & JCe Bh B RS R I TE o (BB BUR 7E 2002 4Rk ELHEA T
“JE LA BOR , 2 T RN SR BN 17 12, Hdh,9.64 {28 18 % LIF Bl A+ i fe,
WL TS TR S AT BRAUNAT A , B2 HF S WA A B 2 % BRI HAL A AR R A 7. 34
{CHG S — AR08 AR AR TT SO 144 42T 5, TR AR IR A 4 BT 45 29 1 T 32, AN )
5% . FEVCAEAS T B2 BURHEATHTIBOR A R AAY LA 48 WF O 328 & 38 H bR (5 00X 9 B 42 450t
VYA 27T BRI S, (R B ™ 5 e Je /A He e 40580 ) TR A MU AR A 75 4t o 08 8L 1) T R 452 %
(financial sustainability) . “J&#-LAR” AYBOR , RIEE AT LRSI N R BUR T4 502748 F 3, (HiX —
HORAUAURHER T 2257 MRS XTSRRI B I o 1R A 255 R IR BT AR A AE L R, 45 BR 01
Ji , MK TH 25 25 RS 238, BUR FRKE W IBUR 7 1) AR B AR 00 55 1T 2L, A 28 31 8 IBURF I BB AT 5
S R bR

4. FAEF LI CE A RN B 3745 KAt A AL A 09 2 5T k)

B 1] TAR4L 2002 4F (R4 o, 3RS B s £ N - B4R IR 7E 22 - 59 5 Z (A1 ,95% R Lt
PEo XS4 R i R SR RO, 17 T BRI R B AN A SR A L& AR N RE ST AN TR, kB
o XA B E N, BRI AR T AN (E A TR, BE Y B A s AL S i N 1AL, il
P A AR Nl AKE DX A 3, 38 00 Fh T 50 B B BT S B AR AL 20 R . ZEX MBI, BA AR
DUBRA T LA B (in exchange ) LR AR A LA BB, IEBEAR TR,

2= YIEH (Justice Ribeiro ) 75 P28 g 42 B, 78 B K, w1k S 4 R 8 B0 A 2 85 (4 3F 48 1 il A
WE BT B AR A BOR A8 8l 5% 0K HAS 2Z 8] & BRI . JB— A5 Y, BIVE BORF AY IR 92 5 5L
R EARZ A — R S, SR, 5 T LR 4R 2 R 1 2 28 % TR ME N - e A 1 A 6 75 5K i UK B
PRAGIE NS 2 I 52 AR AR 5 BB A EL B o B R i IBOR A HEA T 1T LAY 24 19 0 B T
TRARFE AR, BN [RIBUOR 22 18] (9 77 5 6 2 H B0 BOR RCR B AT RN L0 PR, ks R S vt
LA I HE AR EOR T %

(58) Kong, FACV2/2013, para. 49.
(59) Kong, FACV2/2013, para. 57.
(60] Kong, FACV2/2013, para. 57.
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PO AL B “ LR BT R T R B PR ST 3L )

S 1 5 8 SAR AR SEAA N 80 - 38 08 T8 S22 IS BOR AR 2804 B4 o A AR ™ L 1
JEOU” G A G B 2 2 v B2 S, i AL R B 58 B 7 s A AR ASL ] i O e D e o B A
PEFEAE L0 ORI, LT BB R ) e v i 3 S 1) S7. 3% AR St —— X AR R AU S AR (15
SE, LKL AR B R s D S A , Rk A — S0 B AR BOR R R X SR AT
LA ORST B B , X6 7 o B A 2 R ) RE RIBOR B8 iy SE O A BR , il IS AL T304 7 B R SR
JEE

(—) XHEFIAESS “ EANAHEE

TE“FLARMIZR” o, NSRRI 2R 36 2R W9 150 — 5 Ja R ZEABUR] 5 3557 2 i, 1
“HEABUR)” 1) SE 1 L A O L B T . B, 5 E I A a2 A i X ST B EUR A
T TR AR AT AN TR, 8 A8 38 AR T A0 SRR i A ) B SR AR S R BT RS A K
LRI R R AL B IR A AL L3 AT L 1 B O B O AR R R B A 2 AR B4 23
o L BE RN FEAUR” AhR 3L T2 75 A7 AR BUR B W BB, IR iR ey oA I d i i
P, BRI Ay BRIV 2 259 v Bt B A DA 1 B AASOR], 200 T 24 i A AR PP AR, U0 AN BB A 50 %o I BB ( 3 2 X ml vk
Z29) B L4 AU B4 S B 2 b M T B IO SCA R BO T ARRRIR L0 PR, AR R
O3 BEA AL BAR HERE TAUR 2455 S dE P IR 4, AR 2 R 3 SR AT B 32 1) 2B 16 75 R AN e A5 2
I, SR AR AN B R A ARl , XTI 5 A 18 A R AL BE Ay SO SR AR
VR BEXSAR A HEAASUR” H57 75 A2 , e b A ™ W)k B9 A48 5 T e 5 R A 0 A AT AR TR
R

(D) “RAEBE EARHEHRNIZA

L8 kg RN

“EIEREE R ERATN (judicial restrain) i) —Fh R I, thk e BB AERE AN R B 50U 2
) 73 S SRR 73 1070 YR BEAE o e 37 1 05 SE M DL AT BAT I 505 LB e P, B Y X ST R AL
KETBHLC A IEBORAYIE BUAE 1 LK iy AR 605 AT 25 DA SE 20 O R o 108 ) G ™ s 2
WRAE BB AL, BN E TR 73 ST AT VR I B A 2 SRR RE ) 1900 W]k 5 R
TP R AT AT — S JE B SR AT TG RE 1 ) rh O XERS, R A Je—— 3% T AR AP 9 5 i, mlk
ARl A © S SRS BURFRSRE, T EERA G Te vk (R AR H ) ke, SR, RIVEALIC ST 38 M ande] A 4t

(61) Id.

(62) Kong, FACV2/2013, para. 42.

(63) Kong, FACV2/2013, para. 41.

(64]) Stephen Holmes & Cass R. Sunstein, The Cost of Rights: Why Liberty Depends on Taxes 37 —48 (New York: W. W. Norton & Co.
1999).

(65) Sunsteint, supra note 13, at 7.

(66) Kong, supra note 18, at 76.

(67) Cora Chan, Deference and the Separation of Powers: An Assessment of the Court’ s Constitutional and Institutional Competences (pt. 1), 41
Hong Kong Law Journal 7, 9 (2011).

(68) WM BURIL S A A——REPIMR R Z 5787, B CHTITAA 1) 2006 4E55 6 1], 55 146 5,

(69) Paul Daly, A Theory of Deference in Administrative Law Basis, Application and Scope 8 ( Cambridge University Press 2012).
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AR A 2R N7 1 AT BIVEAU) 1 5 B B A D) 22 ) A SF- L70) A 2 DALY AR At
PEM: “ ANENLOC LT R R i — > BRI 1A 6, — 5 T 2 XX R HL R AL, 55— 5
T SCHHLC O BR B ST R T B A3 S R L O RA RS s FH R BUR TR RAENLI P S 45
AR 3 T DL R AE B A% e —— AR HRRE A [ ZAU 3010 S B AT s K A T
15, 3 m D FRCR SUCR M G M. 10, ST IEATLOCRT W B (] U 24 LT HE A 1 & 5 A7)
X TGRS EOR T, S LT BLOCTE VA 4k 254 07 Al 2, W R AR oK S5 A 46 75 B
AR A

2. “E R E A RN P e AN

SR TR R LB R AR LA R A B AR IR . R R 0 2 R R )
PBE A A H R U 5 = B, BVEE X8 U F B U 0 o A i 3, B S 3, O i B AE AR R
PRI R, B S A R EOA AR 5 A 2 G T AURIAE H X 53, A E AR AR 8 2 B Ry ¢ A AL
F” 1730 Ak — XA SRR b I BEA T, FUR I BRI N2 ik A 2 A i BT E S AR
AECEA AL, ALK R U Ay 7™ 1 e/ M35 19 A5 5 125 (minimal impairment test ) , 3% )& 28
B SC e SCLE AT DN Ay R 74 0 F 2 BRI SR B T B AN R A B, B SR A R S X
A7 BUF-BOM HEAKOH B in A9 BR 1 /2 0475 1) (no further than necessary ) , I 7 Fr 47 1Y 4 1% 77 %€ (hypo-
thetical alternative )7 it J A5 ] LAZS 28 RO i /)M (0 AR it T AR U700 SRR Bl , © B
/MR SN NS FH T AR DAk 2o AR A 0 B K — SR, 12 Bk R AN 0 2R B [ U] (‘mani-
festly without reasonable foundation) , N4 H B PefE“ EHRIL R I H, “ 5 X & Tl S B3k DL K HoAh
(B RBORYOE B S TIE D 22 P PP H BOR T 25 TR RN SR A T AR Ty R &k, R
FRRE R XN B IR TE ., - A AL BEUR A3 TC AR XEPR R, V0% BR R Tk £ BN 25480
""" BRI BURT DR SR 0 R 3G, T B AR A A 77

TREAR,“ WA PRS0 A AR L /MR EUN” SEaNS 2, Rl H A A RSS2 .
TE PR PR, B/ MR A T BT Bl o BRI 38 43, TR .2 BRI A4 T O i T BRI A RE Tl A2 Je />
R FRIFRIE

30475 E (Justice Bokhary ) 75 B3 [A] 2 UL Hbr , X Jie anfef L4 © w3 2 57 J 0] ()i FH AR S B e
AN [7) 58 =2 U 8 LA o FRBURF A 23 A A BOR B, 8 1 58 22 AN o X 43 b R BB S s 1) o A A 780 At

(70) Murray Hunt, Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept of ‘Due Deference’ , in Public Law in a Multi -
Layered Constitution 338 ( Nicholas Bamforth & Peter Leyland eds. , Hart 2003).

(71)  Alison L. Young, In Defense of Due Deference, 72 Modern Law Review 554, 555(2009).

(72) Richard A. Edwardst, Judicial Deference under the Human Rights Act, 65 The Modern Law Review 859, 860 (2002).

(73) FE“FLAMIR” M SER A b, 1Bt i Sx (AR 1k ) B = B P R T 7 v IR A RURI 45 (R R LA S0k i bz 1 T B AR 2
297 PEAT TR 53 AT AOR) , A 1k X RO AT IR AT Rk v 2 S R A= i 2 R T e O AT A non — derogable ) Y F1 4
XS, TEARART IR T #AS P BURMR AL ZEACR , SN L NG A A0 %6 2 RA I R AU 2 A5 L9 1 4R 195 5 (H X 53 40
BRI T &, AN HE B BURT 8 o 125 A 28 1k O e A AN A B PR, L2 R o 0 253 3 L 4510 000 £ 4% ( proportionality test) , 4 &N
BN E N A%, Kong Yunming, FACV2/2013, para. 38.

(74)  Aharon Barak, Proportionality: Constitutional Rights and Their Limitations 458 ( Cambridge University Press 2012).

(75) Eric C Ip, Kong Yunming Manifest Unreasonableness: The Doctrinal Future of Constitutional Review of Welfare Policy in Hong Kong, 44
Hong Kong Law Journal 59, 64 (2014).

(76) IRl S1 513,55 21 ¥,

(77)  Fok Chunwa, FACV 10/2011, para. 71 —76.

(78)  FARMHIES W ;. Eric C Ip, supra note 75 ,at 59.
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o, BT AL 2R SCHAUR 22 51 25 (— M P 7 L ) SR 20 249 ) o o 8138 Db I 9 4 R BORE I, A 1
K8 AN CORFEEERE S BT A2 JE ] (full use of the maximum available resources) (71 JiH X4 {3
IR R PP RO 55 SR A LA A7 1 SR AT B, O HL 4 DB 1 S5 it 2360 AH OGN 77 2F 8 25 10 f i
MRS W BE 07 20 BORT 4R Hh BT e 04 28 IF 53 AF 20K, TE B 1R BOR 1 30 800 o st 2 0, xHENR |
DRSCAI P A R TR 7 it LA T Ay P ) S A AR, AN R A8 vh B R B Tl | SEAR IS . AR 2B A
K, ALAMR” 28R WA RS TUT " RS B9, —BRaB Lk, X BUM 3R SR il T i 290
ZE BRI PR, U BOR R R EUNF I N g . AR AT S AR I 2 HAB KR, X H
PREE A EATEATE T HABIR T, MAEEBE . DHUARIAR I I BEA R At S B IR o Pl iR AR B A T3 . B
(RIS, 59k i e A ST I A T BT 58, T TG A2 28 12 T O o 1 7 s o RS ) AR i B2, 6 i AN B
T 81

T BUR BOR A ZE I Re i He s )28 i B, BIVG BROCHRVE o 4, 145« 2R B4R A ifE 2k
LTI o JCIR AT, 12 e &5 B B AR R BOR ST P 2 BUR R € A EAGL5IAH U,
LB AT XA T BRI T Y W i B DR S U A g AT KR A2 BR . B BURT AT AR A 15045 2o 2 i Bt
F1OERASTEN B PEHIBORIE S , A REBUN TR BAUETrT 2. AT, 2 Be Xy BUM 2
ZAE D B AR A B AE S w0t B AR SR S A5 . B R T UM BRI, A
P R RERLEE 2B 2 B ARBURT | FL AT AR R BOR 1 F2 5K, TER JE B

3. FAELAAA G E) kTR AL I ) R

IEANAT SO, 7 Hs 1k Be o B R Ui SR B AR 2 25 Rk, AR R 2 s
2012 AF R A5 B WE SOVEVR AT Hb Al R 5 27 183 R I Be i “ B AR AR R AR R . XS R R IR T
K ERE B V6 SRR 1 A BT )8, ) vk 2 0 9 38 R 1 o o B W) 28 2 1 1 3t
P DL R AR i) 85 A AR L BEFIR I DI SR AR, SR T A5 FL AR R BB TR S8
FEANH —H, FFXIZEE P BRARRE R LS BE B A A5 2 OB s N AR ) 53 06 2 3K, TR B
A, CREARE) 55 15 ST/ WP B0 JE 1 T AR 0 AR AL, i B AEAR R s R U B TR T

(79) Kong Yunming, FACV2/2013, para. 179. CESCR General Comment No.3, UN Doc E/1991/23, § 9.

(80) Id.

(81) Kong Yunming, FACV2/2013, para. 147.

(82) “AREIREE” T — ST AR PR . T L Y JERE R BUM I A RE IR E” , (M ST A ) 2013 4 12 H 20 H (hitp://
www. inmediahk. net/node/1019688) .,

(83) Yao Man Fai George v The Director of Social Welfare, FACV2/2013 , AREAE FIFHE P 5“fLAMNE GIFHH, AR . FiER
T SOVELE N MR BT 11 B T 2R B I e 2o A R 28 UL W T — 4 B MBI 56 K7 R Lk Jm e —4F 7 o i FE 46 FC o 33, Wi
SOV T mIE 2, IR o Fh 2 AR 28 SO AN Y0 SOVE U R ) e LA R S 2 i W — AR I 253 Wi bl 1 B 7E
AR AN, BUR A GEG PR R 7 25008 B U B A B —— R AT & s — AR RO SRR W &, A T R A i R D B, A e xb
PR ¢ D5OR T B T, SR A o 3 A P R R 5 R R 56 KA RS 1 b BEME s MELA U LB s A B —E B E R, 2
500 A UE 1 DTRR I D 5 56 RILAE” B W Wy A5 A i Js: R AR 5 B9k 56 R ARG B0, kLU E - KA Hs”

(84) Karen Kong, supra note 36, at 74.

(85) “EEARAEZET Irs KB AL BRYT S R A R ARG AT Gl . WAL IR R B R B , 7 s AR 3CHT , s BUR S ) &
P B2 A5, 4302 (1980 AR At 2 A A)) LA K (1990 4R e A , B U R X BEA TR B I 28 D20 RN T 1 A 6 TR
FI S ARA) T ST DR BT O T B AR B0 R A R AR S SRSy . MR B, HURAE
SRR B A A AR R L R GG R SO R A A o G ot T 1 TR A P 2 I S AN 43 G R A A e Ak 2 A )
IV RFIR AR A ERA AL AR AR S 7 o 2012 AR ARG oy, WY IR T XA SR G e A R 1 o 37 BE T AL
R  JLBES7 IR 55 (public healthcare service ) IAN7E WAk &R A BT ZH A, WA, See White Paper, Social Welfare in the
1980s (1979). White Paper, Social Welfare in the 1990s and Beyond (1991). Fok Chunwa, FACV 10/2011, paras. 55 -56.
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N2 BN IE S 119 22 IR RE 800 BURT by 22 BIRTRE (9 1 YR P28 UE T AE 7)o 2 U Hh 5 1 BOR
g LGRS A £ AT BT ARAERRUE (the Justification test) < 55— , 22 BIXH P52 75 47 46 25 24 F1 0+ 46
TR S BOR BARIY SE L2 [A] A5 AT DL ST R B OGHR s 5 =, 3K — 22 JIRH R X AR Y
EHARINT 5 275 19 (no further than necessary ) , HLRf & AN AA7E B AL 1 TR T 38, IR BRAE A e rh
WA, FTIH A AT PR S E AR E” 2 e H ) I 7E P ARG HE SR T (1912 ] [88)

IR 2 VL BEAE FLARAZE™ L A5 s D) Ay FH o DX 43 BEAS ORI 5 A B AR ( 22200 S 2 T 4t
SIRUR]) —#, EEARAR R Tk B AE FI KT EURT () 26 0017 2 75 25 75 B (no further than necessary ) , 41X}
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Judicial Activism versus Deference; The Ways and Developments of
the HK Court of Final Appeal in Adjudicating Social Welfare Rights Cases
Qin Jing

Abstract: The “Kong Yunming” case decided by the Hong Kong Court of Final Appeal (“CFA”)
in 2013 has been regarded as a land—mark decision for the protection of social welfare rights in Hong
Kong. Not only has the CFA defined precisely the substantive content and scope of the social welfare
right protected by article 36 of the Basic Law, it has also innovatively employed the “proportionality
analysis” , which used to be applicable in cases involving civil and political rights, to review the merits
of the case. Notwithstanding this, since the courts, under the doctrine of “judicial deference” , will
generally defer to the public policies or decisions reasonably decided by the Executive or Legislative
Council , it is expected that the impact of the “Kong Yunming” case on the social welfare policy will be
limited in Hong Kong. Accordingly, it will be an overstatement that the courts, even adopting judicial
activist approach, are able to facilitate or shape the formulation of policy on social welfare.

Keywords: CSSA ; the right to social welfare; proportionality analysis; judicial deference
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